6.139

§.140

practice was véry busy and things were difficull. In response o guestioning by the Tribunal,
the Hespondent stated thal Mr McCullough said he would have someone else countersign
forms in order lo maximise profil. The Respondent stated that Andy McCullough's evidence,
i relation to whether lhe Respondent had suggested thal another opiomelrist signs his forms,
was unirue. The Respondent slated thal he did not know whether he had submitted a prior
inveice for £250 or £275 to Mr McCullough before submilling the final one for £300, bul
accepled thal was ;:;ossible. In re-examination, he explained that he c¢harges £300 for a

Saturday and thal he had reduced his bill to £275 in return for immediate payment.

The Respondent was referred {o a file note of 26" February 2008 in relation to a phone call
from Jacqui Miller, Vision Express. The Respondent stated that he had a conversation with
Jacqui Miller. He stated thal he had contacted her to ask why he had not been paid and was
told it was because he had not signed forms. The Respondent stated that he did not believe
hewould have told Ms Miller that he would provide a fist number because he did not have one.
The: Respandent accepied that the telephone call had been intimidating and threatening and
abusive but fater denied it was abusive: His evidence was that he had not been angry, but it
was being implied that he had not told Mr McCullough that he was not registered. The
Respondent stated that he did not obtain payment frem Vision Express and accepled that he
had suggested he would take Mr McCullough to court. The Respandent stated that he said he

wanted to be paid for work carried out under the conditions imposed by Mr McCullough.

The Respondent did not accept Mr McCullough's evidence that 10% of his customers were
recalled and stated that Mr McCullough had not raised the issue with him. In re-examination,
the Respondent siasted that recalls could be due to a number of factors, including the
dispensing. He stated that he had never heard of a recall rate of 10% and that, even for
somecne new to the job; he would expect 2 maximum of 1 f 1.5% recalls. In re-examination,
the Respoendent stated that a maximum of 20 eye tests could be carried out in a day so there

was no need to test quickly. He stated that the length of the test depends on the patient.

6.141 The Respondent stated that between 1986 and 2004 most of his lecum work was private,
albeit he did sign NHS forms. The Respondent then stated in response to further questioning
4418757 1
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6.144

6.145

6.146

that e worked in Inverness, Grampian, Perth, Glasgow, Dumfries and England dunng that
period. As far as the Respondent was aware, he thought thal practices had been paid by the

Heallh Service for his work, howaver he had not checked

The Respondent accepted thal he was not registered in Tayside, Grampian, Forth Valley ar
Fife and that the only areas in which he had been registered (In Scotland) were Shetland,

Lathian, Grealer Glasgow and Argyll & Clyde.

The Respondent could not say whether he was aware of the change (o the Requlations in the
lead up to 2006 because of personal difficulfies. He accepted that he had worked in Health
Board areas other than Lothian and Glasgow after the Reguiations were in force, but had
undersicoed that he had "grandfather rights” in those areas. That is because he had worked in
those Health Boards before, he underslood he could work in them again, He slated that il
never occurred to him to check whether he was on a Health Board list before he carried out

work

The Respondent stated that, from mid 2007, he considered he could not register with a Health
Board that he had not worked for previously because of Tribunal proceedings. The
Respondent staled Ihal he could not recall whether he had read the 2006 Regulations by this
time. The Responden! slated that he was nol aware, prior to the Regulations coming. into
force, that they would result in a dramatic change for locurn work. The Respondent stated that
he was, however, aware (from his father) that there was going to be a greater tralning
reéquirement for optometrisis wishing to perform sighl fests. The Respondent stated thal he

was aware of a grace period for re-training.

The Respondent siated thal he did nol recall recelving the 2006 Memorandum sant to all
practices regarding the new Regulations, although it was possible he had received il He
staled thal he probably would have read the Regulations, if received The Respondent

accepied that he should have read the part of the Regulations thal applied to locums.

The Respondent accepled thal, by 20 February 2008, he knew thal Mr Adams of Gregory

4418757 _1

5 et 117




6147
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6.149
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Pecks was nol being paid for the Respondent's work He accepled Lhal He knaw he was ol
an {he Tayside list and (hat any other work he carded ouf in Tayside fram thal polnl on was
uniikely o be paid. He accepted that his understanding of "grandiather righis” was nol
correct,  He siated Whal he did conlinue lo work in Tayside alter 2008 al Vision Express,
Dundee but on the basis lhat he would not sign forms. The Respondenl accepted that he
undersiocod that he could nol sign forms because he was not registered. The Respondent
staled that he arranged nol to sign forms with Steven Firth (Regional Manager of Vision
Express) before carrying out any work., The Respondent stated lhal he carried out work on
this basis for 4 days and was paid between £250 and £300 per day. He could not indicate
whether or nol he was asked lo sign forms after thal timie in 2008, but stated that he would notl
have been surprised to have been asked as staff may not have besn aware of hig
arrangement with Mr Firth. He staled thal he would have refused to sign forms. The

Respondent slated that he had not signed any forms for Tayside since July 2007.

The Respondent stated that he had worked in Vision Express in Dunfermiine, but had not
appreciated that Dunfermline was in Fife. He staled that he had signed forms in Vision
Express in Dunfermline after July 2007 but had thought he was on the relevant list The
Respondent thought he was eligible to wark in the practice belonging to Tikeni Harry because

he was registered in Lothian.

The Respondent accapted that he had not advised Lothian Health Board that he had ceased
to-work with Brawns in September 2005 and could not recall why. He did not recall having an

obligation to tell the Health Board, but accepted now that he did have such an obligation.

The Respondent was referred to a letter of 28 June 2005 from Louise Hockaday advising him
to give the HBoard three months' written notice of a decision to cease practising. The
Respondent siated that he could not recall receiving the letter but accepted that he had never
given such nofice. The Respendent did, however, recall receiving the list number raferred to

on that letler.

The Respondent stated that by 12 March 2007, he wanted lo apply for inclusion on Part 2 of

4418757 _1

52 al 117




8.151

6.152

6.153

the Lothian list because he was no longer working in a Part | capacity for Browns. He
believed he had worked al "For Eyes” Oplicians since fale 2006 or early 2007, by which time

he knew of the existence of the 2006 Regulations.

The Respondent was referred lo a letter of 168 May 2007 ffom Dr Mike Winter of Lothian
Health Board which staled lhat he was included in the NHS Board's list with the address of
Browns Oplicians, He accepted thal this suggested thal he had not advised the Board lhat he
was not working al Browns. The letier of 16 May 2007 raised a number of issues, Firstly, the
Respondent's application of June 2005 did not state that he was on the Shetland list, which
the Respondent accepied he should have stated. The Respendent explained that he had
assumed that he had been taken off the Shettand list because he had left Shelland some time
ago and this oversight was due to his mental breakdown. He accepted that the purpose of this
guestion was to allow the new Health Board to check whether there were any issues with the
old Health Beard. Secondly, the Respondenl accepled thal he had nol fulfilled his obligation
in terms: of giving notice that he had stopped working at Browns and could not explain why.
Thirdly, the Respondent had been asked for paperwork in refation to Part C Schadule 2, of the
2006 Regulations but he understoed that he had already signed.a edminal declaration. The
Respondent was also asked to explain why he had failed to keep NHS Lathian up to date with
addresses from September 2005 and to confirm whether he had received (and was aware of
the content of) the 2006 Regulations. The letter stated that the Respandent was only included

in Part 1 of the list

The Respondent accepted that he had advised Greater Glasgow Health Board that he had
submitted his one-off paperwork to another Health Board, but had in fact not done so. Ha
stated that he had not intended to mislead, but accepted (initially) that the information provided
te the Health Board was misleading. He staled that he was gaing through a difficult time and
that there was no malicious intent. He later stated, however, thal in fact his answers in
relation to not being on any other Board's list, submilting one off paperwork o another Health

Board, and the fraud investigalion were not misleading.

The Respondent stated that he had filled in an addilional addresses form begause he had
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6.166

been asked 1o do g0 by Ms Harry, who was having difficully obtaining payment.  The
Respondent stated that he listed "For Eyes" on the form because he was working there
reqularly. Tha Respondent siated that he had otherwise been working successfully in Lothian,
in that he had been paid and he had assumed the person he was working for had been paid
In re-examination, the Respondent siated that he did nol consider he reguired to sign

application farms but did so (o ensure that Ms Harry received payment

The Respondent explained that he did not feel it was necessary o tell the Board that he was
being investigated for fraud because he had lodged an appeal and thersfore a final
deliberation had not been reached. The Tribunal had made a determination on 5 January
2007. The Respondent's application was signed on 7 March 2007, The Respondent did not
accept that this was not a candid position. In re-examination, the Respondent was referred 1o
correspondence from the Scoltish Executive to the Chiefl Execulives of NHS Boards' stafing

that they would write to the Respondent when the outcome of the appeal was known.

The Respondent explained that he had asked for his applicalion to be "reinstated” bul
accepled that the terminology was nol correcl. He had wanted lo “remain” on the lisk The
Respondent stated lhat in May or July 2007, his understanding was that he had lo bs on
Lothian's list in order o practice in Lothian. He could not, however, explain why he thought he
could practice in other areas if he was not on their list but referred again o "grandfather

rights”.

The Respondent was referred to a letler of 17 July 2007 which stated that his name had been
Included in Part 1 of the Ophthalmic List for Brown Oplicians since 1 April 2006 a3 a result of
the transitional provisions incorporated the 2008 Regulations. The Respondent accepled that
he was reguired to submit an enhanced application following receipt of that lefter. He
accepted that he had nol yel submitted the one-off exercise declaration. He could not explain
why he had not simply signed and refurned the fresh application. The Respondenl stated that
he continued to work in the Lothian area after 6 September 2007 as he was never lold not lo

do s0.
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6.160

The Respondent accepted thal optometrists have to be on the Gphithaimic Lis! on the Board of
fhe area thal they are gaing o be warking in pursuant to the 2006 Regulations  He accepted
that this was the position since 1 Apnl 2006, He accepted thal he had been incorrectly
working in Health Board areas whare hie was not registered on the list His evidence was thal
this has never been braught to his altenfion because praclices were presumably receiving

payment, with the exception of the practices in Broughty Ferry and Huntley

In further cross examination the Respondent stated that he did not think there was anything
wrong with a qualified optometrist doing work under the General Ophthalmic Reguiations in a
health board area where he was nol listed. He did not recall accepting soms incortectness
about doing that previously. The Respondent then accepled that where a quafified optometrist
was doing NHS work and would be signing GOS forms, it would be Incorrect for an
optometrisi lo be doing that work if he was nol on the list for the relevant area. He accepted
thal if an optometrist did so, he either does not understand the regulations or disregards them,
He did nol accept thal he had done NHS work in breach of the GOS Regulations because he
had either nol familiarised himself with the regulations or because he had disregarded them.
The Respondent's evidence was thal there was also a third possibility whereby the optometrist

belisved that he was on the list, as he did.

The Respondent was asked aboutl wo problems with his work on 1 April 2008, (1) where ha
carred oul NHS work for a practice when he was nol on the relevant list and (2) where he was
on the he list but was not registered for that practice and lhe practice had nol been paid. The
Responden!'s evidence was thal sarne praclices were prepared te "take the hit" on fees and
that he did nol carry oul NHS sight tesis in other practices. [n resporise o questioning by tha
Tribunal , the Responden! stated that he did nol explain thal he was operating privately lo
patients as he considered it was up lo the practice whether or not to "lake the hil" for the

vouchers.

The Respondent’s evidence was Ihal he carried oul wark because he incorrectly assumed that
he was registered or had "grandfalher rights”" The Respondent did nol accept that the

Tribunal could find he was doing NHS work incorreclly because where he had worked in a
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6.162
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6.164

practice in an area for which he was nol registered, he would not have carnied out NHS work
The Respondeant did nol accept that he had carried oul NHS wark thal he was not entitled to

do since the 2006 Reguiations came into force.

The Respondent was referred fo correspondenca from Lolise Hockaday in June, July and
August 2005 relating to his original GOC regisiration cerificate. The Respondent confirmed
that he had telephoned Ms Hockaday to advise that he was unable to provide his ceriificate as
it had been lost. In re-examination, the Respondent stated that he could not say for certain
that whether, or when, he received the carrespondence from Ms Hockaday, which was

addressed to him care of Browns Opticians.

The Respandent was again referred to correspondence from Dr Winter in May and September
2007. The Respondant did not know whether e had advised the Health Board that he had
received the Regulations. He accepled that he had not kept the Board up to date with
addresses. He accepted that he had not told Lothian Health Board that he was working at
"For Eyes" in March 2007. He accepted that this was discovered after an audit. The
Respondent stated that despite Dr Winler's correspondence of September 2007 requesting

information, the Respondent considered he had submitted the required information to Lothian

Health Board.

The Respondent was referred lo corespondence from Mrs J  Glen  of
Grealer Glasgow Health Board daled 6 September 2005 advising him lhat he was included in
lhe Board's list from 7 June 2005, reminding him to notify the board of any changes to the
information provided within 14 days, and advising him to nofify the board if he decided lo
cease providing services |n lhe Greater Glasgow area. The Respondent accepted that he
subsequently stopped working al Browns Opticians In Glasgow but had not notified the Heallh

Board as it was nol clear that he would neverwork there again.

The Respondent was referred lo correspondence of 16 November 2005 from Catherine
Richardson of Greater Glasgow Heallh Board noting that the Respondent appeared not to be

involved in the provision of GOS within the Greater Glasgow area. The Respondent accepted
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6,166

6.167

65.160

6.169

fhat there was no response ta his letter, despite baing obliged o pravide notice to the Heallh
Board. The Respondent accepied thal there has been a paliern of him failing to keep Greater
Glasgow Health Board updated with changes to his practice locations since 2008, but did not
think this was unique as a Grealer Glasgow Health Board newsleller in 2010 stated that

approximately 350 contractors had failed to comply with data collection.

The Respondent was reférred fo a passage of evidence of Mr Zappia in which il was
suggested that Grealer Glasgow Health Board had information from conltractors thal they were
not happy with the Respondenl's performance.  The Respondent stated that he was nol

aware of anybody lelling him that they were uncomforable with him warking in their practice.

In re-examination, the Respondent stated thal he had worked in excess of 30 praclices since
the middle of 2007 and accepted that It was difficult to remember delails. He stated that, in
the last year, he has worked for Tesco Oplicians, Dalkeith Eye Care and other practices. He

has spant 5 of 8 days in the Lothian Health Board area.

The Respondent's evidence was thal if he was disqualified, he would suffer devastating
consequences, both financially and in relation to his fuluré career as an optometrist. He
accepted, however, that he could still work in the private sector, England, laser clinics,

hospitals and as a dispensing apticlan without being ona list.

In relation to conditional disqualification, the Respondent's view was that supenvision by a
qualified individual would be impractical. He stated that most of his work {98%) is carmed out
when he is the only gqualified optometrist in the practice. He considered that it was practical for
a dispensing optician or a practice owner (whe would normally be present) fo supervise him,
He did nol consider that the supervisar required lo be subject to the GOC because his clinical
competency was nol in question and unqualified supervisors could be sanctioned through
withdrawal of their licence, allhcugh he accepted that this was an extremsly serious if not

impractical sanction.

In cross-examination, Ihe Respondent stated that he had no issue with the proposed
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condilions ofher than the requirement lor a supenvising optamelrst The Respondenl
accepted thal there have been problems with notifying Heaith Boards of his home address in
the past, bul stated that lhese Issues would be addressed and thal he would be very carsful in

fufure:

6170 In re-examination, the Respondent explained that he envisaged some difficulties with the
condilions as he worlks at different lecations and is called inal the last moment for a single
day. This meant that he would have-difficully in intimating wark in-advance. He estimates thal

80% of his work is arranged in advance and 20% is arranged at the last minute,
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7. SUBMISSIONS — THE COMPLAINERS

i | Mr Stuarl for Ihe Complainers submilled tha the Trbunal should, in terms of 5:298(2) of the
1978 Act uncanditionally disqualify the Respandent from the ophihalmic list of Shettand Health
Board and all lists of ophthalmic optician or optomelrists underaking lo provide, and of
persons who are approved to-assist In providing, general ophthalmic services; and failing that,
the Tribunal should, in lerms of 5.29C(1) of the 1878 Acl make an Crder for the conditional

disgualification of lhe Respondent.

12 Mr Stuar reminded the Tribunal thal its funclion was one of balancing the interests of the
public in relation o the proper cperation of the health system and the interests of persons
such as the Respondent in pursuing his prefessional career and quoted the dictum In Boilon -
v- The Law Socisly 1994 1WLR 512 and 519 "A profession's most valuable assst s its

callective repulation and the confidence which that inspires".

7.3 The Complainers referred to the Inner House of the Court of Session's decision in Dad v a
Decision of the General Dental Couneil Professional Conduet Commiitee (2010) CSIH 75 at
paragraph 13, wherein the divisicn had stated that although the comments in Bollon were
made in the context of a member of the solicitors profession they were equally pertinent to:a
dentist. The Court added: "The public are entitied to rely upon the integrily of dentists.
Members of the public may require to take important financial decisions in connection with
their treatments-and, as such, must be able to rely upon the honesty of the dentist treating
them. Such treatments may also lead to significant charges being borne by the Malional
Health Service." The Court further added: "In the context of professional misconduct it-does
not appear to us to be significant that the Appellant repaid the money which he had oblaned
by fraud. Such repayment would be beneficial to him in the criminal proceedings but it does

not detract from his dishoenesty, which was the issue of concern for the Respondenis.”

74 The Complainer's representative set out the principal factors in which the Complainers relied
including fraud, other dishonesty or sharp dealing, the Respondent's character, the

unsalisfactory provision of services by the Respondent since 1829 and his failure to cooperale
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75

76

17

witl the Health Authorities

insofar as the fraud is concamed, the Complainers submitied thal the Respondent knowinaly
and with intention to deceive the Complainers submitted, or Instructed his staff to submit, GO3
4 Forms, pretending them to be for repairs and replacements whereas they were in facl
submitied for payment in respect of the supply of spare pairs by the Respondent to his
patierits, that this fraud invelved 616 patients and that lhe Respondent’s purpose in
perpetrating the fraud was lo deceive the NHS inlo making additional payments to him and as
a resull of which he gained a dishonest financial advantage over the Complainers and that he
breached the obligations of trust and good faith which operates between the Health Boards
and practitioners. The Complainars submitied that the Respondenl’s fraud was planned and
not spontanecus, and perpetrated over & period of about five years in relation to over 600
patients. It was effected during the period in question in 2 manner calculated o avoid
detection, and was discovered through a detailed examination of the Respondenl's records

and not, for example, by the voluntary disclosure by or on behalf of the Respondent,

Whilst the Tribunal's original Statement indicated that the fraud "was not on a grand seaie” il
was neveriheless, a significant and substanptial sum of money and that the Respondent was
mofivated by greed and a rackless disregard for the consequences. It was submitted that the
circumnstances of the fraud were sufficiently serious as o be likely to damage the reputation of
the profession of cptomelrists and that it was likely lo undermine the confidence in the
profession and that it was unlikely that either {he health authorities or other practitioners could
in the fulure with any confidence rely on the integrity or honasly of the Respondent given the
particular circumslances of his fraud, This, the Complainer submitied, was regardless of
whether the Respondeant might in the course of his future practice as a locum oplometrist have
responsibility for claim forms or have a direct financial Interest in the volume of business

generated by his employer.

As to other incidences of dishonesty or sharp dealing, the Complainers submitted thal the
evidence of Andrew McCullough of Vislon Express. Thal the Respondent had said to him that

whilst he could not sign NHS forms for work that he had carried oul that McCullough could
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79

710

71"

secure another oplomelrist fo sign them and that the Hespondent wolld not say anything
Such a course of action would have been impraper. GOS forms in farce in 2007 made it clear
that It was lhe practitioner who conducted the eye examination who was to sign that pari of the

form.

It was suggested lo Mr McCullough on ¢ross examination that it was he (Mr McCullough) who
would obtain another optometrist 1o sign the forms, This suggestion was denied by Mr
MeCullough.  Indeed his evidence was thal the forms in question wers slill in his store. The
suggestion by the Respondent that Mr McCullough would have another oplometrist sign the

forms was a serious one:

The: Complainers accepted that McCullouagh's evidence was unceriain and that this was
expiainable by the fact that he was starting afresh with the business and that it was “an
absolute nightmare" finding different locums for different days and, further, that the events in

guestion accurred merethan twe and a half years before he gave evidence.

It was McCullough's evidence that the Respondent had, when resubmitting his invoice altered

the amount due from either £250 or £275 to £300 without prior warning.

As to the Respondent's character, the Complainer's submitted that the Tribunal had previously
found that the Respendent was in cross examination hesitant, evasive and contradictory and
that his evidence in the current proceedings had been equally unsatisfactory in that he had
been found to be prevaricating and avoiding giving a straight answer. He was evasive in
respending to gquestions and his overall conduct in giving evidence suggested that he had not
approached the exercise of giving evidence on oath with sufficient gravity. There was no
evidence offering acknowledgement on the part of the Respondent either in the original
proceedings or the curent one thal he had committed a serious wrong. Allhough the
Complainers accepled that the Respondent had in these current proceedings acknowledged
that he had submilted fraudulent claims for financial gain, this came under cross examination

and had not been velunteerad by him by giving evidence in chief lo that effect.
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7.16

The Complamers suggesied that the Respondent's banking arangements reflected poorly an
his character In that cheques in paymen! for his locum work were made oul io his son and
paid into a bank account in the name of his son and that he had done so since late 2005 and
that such an arrangement is unprofessional and will e te bring the Respondent-and his

profession into disrepute,

The Complainers submilted that there was evidance of abusive conducl en the part of the
Respondent, in (hat in the course of lelephone conversations he had had with Jasqueline
Miller, the Respondent had become “a bit abusive” and she fell that nature of the conversation

to be confrontational and intimidating.

The Complainers submitted lhat the Respondent had conceded in evidence in previous
proceedings thal he was too lazy to read the relevant regulations and that he was unfamiliar

wilh theny, This reflecls poorly on the Respondent's professionalism.

The Complainers submitied that the Respondent had not repaid 2 sum of £16 938 (from-an
original sum defrauded of £29 398.70), and given that the' Respondent had slill not been paid
lhe outstanding balance, it might reasonably be inferred that he has no intention of doing so.

This reflects poorly on the Raspondent's character.

As to the question of whather the Respondent had provided a satisfactory service since 1999,
it was submilted by the Complainers that he had not done so in that the Respondent had
carried oul lecum work in circumstances where the practices for which he had worked had
been unable to obtain payment from the Health Board for his work. |In particular Gragony
Pecks in Dundee had lost between £1,500 - £2 500 in respect of the claim forms submitted for
which the Heaith Board would not pay, similarly Fred Watt of Huntley for whom the
Respondent had acted as a locum was unable to recover monies due from Grampian Health
Board; Oplimeyes in Broxburn for whom the Respondent had acted as a lecum did nol receive
payment from Lothian Health Board for the Respondent's work. These contractors had trusted
the Respondent lo be appropriately qualified and registered to do the work and that the

Respondent's conducl was accordingly a breach of trust. He breached the National Health
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Semvices (General Ophthalmic Senices) Scotland Regulations 2086 by purporting fo provide
or to-assist in providing genemal ophthalmic services while not entitled to do so, as he was
either not registered on the Ophthalmic List of the Health Board within the area in which he
was praclising, or not regislered on the Ophthalmic List of that Heallh Board lo provide
general ophthalmic services al the practice premises in question. His claim that he was

praviding private ophthalmic services was not supported by the evidence.

7.17  The evidence of the Complainar's witnesses was thal it was quite clear that the new 2006
Regulations would require an optomatrist who provided general ophthalmic services to gel
registered in the area where he pracliced, and that Il was unlikely thal any praclifioner would
be unaware of the then farthcoming changes to the Regulations, On a balance of probabilifies,
the Respondent would have been aware by 1* April 2006 of the requirements of the 2006
Regulations so far as they related to the need for him to be registered to work in 2 Health

Board area or practice.

718  As to his failure to cooperate with the Health Authorities, it was submilted on behalf of the
Complainers that the Respondent submitied Inaccurate or incomplete information when
applying for inclusion on the Ophihalmic List of Health Boamds. In particular |, in the
Respondent's Application Form in June 2005 for inclusion on the Ophthalmic List of Greater
Glasgow Primary Care Trusl, he failed lo disclese thal he was on lhe Ophthalmic List of
Shefland Health Beard and, indeed, answered "no" to the question "Are you currently on the
Ophthalmic List of any other Primary Care Trustlsland Health Bosrd," when in fact he was on

the Ophthalmic List of Shetiand Hesalth Board, His response was misteading.

7.19  Further, in the Respondent's Application Form in June 2005 for inclusion in the Lothian
Primary Care Trust Ophthalmic List, he failed to disclose that he was on lhe lisl of Shelland
Health Board and that said response was misieading and that he could not be relied upeon lo
cooperate with the Health Authoritles in providing accurate and complete information to them,
It was submitted cn behalf of the Complainers that in the Respandent's Application Form in
2007 to Lothian Heaith Board for inclusian on the secand part of the Ophthalmic List, he failed

o disclose that he had been investigated for fraud, When specifically asked in the farmn “Are
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721

7.22

7.23

you being or have you been where the outcome was adverse investigated by NHS Services
Seolland in relation to fraud” he ticked the "no” box and added no further information Al the
time of completion of that form (7" March 2007) this Tribunal had already made a finding of
fraud against him as per their statement dated 5" January 2007 and, as such, the

Respondent’s answer was misleading and demonstrates that he cannot readily be trusted to

provide accurate and candid information in response lo requests from the Health Authorifies

The Complainer submitted that the Respondent exhibited disdain in his evidence in respec! of
Lothian Health Board's requests for documentation from him, which generally he {gnared ar
otherwise failed 1o oblemper. Similar requesls from Greater Glasgow Health Board were

equally ignered.

The Respondent had failed lo keep the Heallh Authorities updated with his current work and
personal information, in that a practilioner is obliged to notify the Health Board of any change
affecling the enfries which the Ophthalmic List is reguired lo cbtain in relation o him (2008
Regulations, Reg 7(2)). The period for doing so was fourteen days up until 1% April 2010 with
effect from which dale it was lo be reduced lo seven days (NHS (BOS) Scolland
(Amendment) Regulaticns 2010 Reg 3(3)(c)). It was necessary and desirable in the interests
of sound administration for lhe Heaith Authorities to have accurate information for praciitioners
including contact information al work and -al home, the latler particutarly in the case of a

peripatetic locurmn,

The Respondent failed to give notice of ceasing to practice al Browns lo both Lothian and
Grealer Glasgow Health Boards and, despite having been wrillen to by Grealer Glasgow
Health Board, e Respondent did not reply.  Further, the Respondent had failed to tell Lolhian

Health Board that he was waorking at For Eyes in Edinburgh.

The Complainer stbmitted that the Tribunal should disqualify the Respandent unconditionally
in terms of Section 298{1)(b) and {2) of the 1978 Acl as amended on the basis of a planned
fraud perpetrated by the Respondent over a lengthy period invelving a2 large number of

patients and involving a large sum of money, some of which has still nol be repaid. Further,
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that the Respondent had more recently engaged in other dishonest dealings in relation to
Vision Express Ayr in that he had been evasive both in giving svidence and in his dealing with
the Heaith Authorities, engaged in verbal abuse of an individual in the course of business,
demonslraled 3 lack of professionalism (for example as to his admission that he was "too lazy"
fo read the Regulations which applied to his practice) or failed fo demonstrate genuine
contrition and that it was uplikely that copditional disqualification would remedy the
Respondent’s poor character. It is further submitted that the Respondents provision of
Ophthalmic Services since 1999 had been unsatisfactory in that, for example, he had carried
oul locum work in circunistances where practices for which he had worked had been unable to
cbtain payment from the Health Board for his work and thal lhe Respondenl had failed fo
cooperate with the Health Authorities, that he had submilled Inaccurate or incomplete
infarmation, falled to comply with lransitional arrangements following the commeancement of
the 2006 Regulations and failed 1o respond within a reasonable time lo reasonable requests

from the Health Autharities with information.

724 I is further submitted that the Respondent had accepted that there would be allernative lines
of work available lo him in the event of full disqualification siich as working as a dispansing
optician, private sight lesting or work in laser clinics and that conditional disqualification would
involve an element of monitoring which would be likely to impose a burden of cost of
administration upon the Health Authorities. The Complainers submitted that in the event hat
conditions are Imposed on the basis of a conditional disqualification the Complainers had
lodged a draf sel of conditions which, If imposed, should apply for a period of al least two
years and that, if imposed, lo restrict the Respondent lo two praclice areas, Le. Lothian or
Greater Glasgow Health Boards and thal supervision should be by an optometrist in order to
secure and ensure the integrity of any supervision and that any supervisor should nol be a
refative of the Respondent and, further, thal the Respondent should be required lo kesp a
diary of his practice and to have a supervisar countersign the Respondent’s diary. In addition,
the Respondent should be reguired toc make his diary routinely availatle to the Health
Authorities so thal the clalms which are made in respect of his work could be monitored and

audited.
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8.1

8.2

8.3

8.4

B85

SUBMISSIONS — THE RESPONDENT

It was submitted by Mr McKenzie on behalf of the Respondenl thal, in lerms of Lord Clarke's
commant in Kefly v Shelfand Health Board 2009 CSIHV al paragraph 16 "The Tribunal's
function is rather one of kaiancing both the interests of lhe public in relation io the proper
ceperation of the health system and the interests of persons such as the Appeliant in pursing
his professional career” and that it would be accordingly unjust o disqualify the Respondent
for reasons that lhe admilted fraud took place between 1935 and 1993, that the criminal
proceedings resulted in the Respondent paying back the sum of £12,400, and that these
proceadings were subsequently deserlad by the Crown. He alsc submitted that the Tribunal
had expressly stated that the fraud was not "on a grand scale” and lhal since 1999 the
Respondent had conlinued to operate as an optometrist in Shetland and since 2005 had

worked as a peripatetic locum optometrist

It was submitied that the Respendent had no other qualifications other than optometry and
there was nothing to suggest that the Respandent was other than a firsl class optometnist nor
had he ever been the subject of any complaint in relation to his clinical capabilities nor had

committed or attempted to commit any fraud since 1988

As a locum optometrist his respansihbility is for carrying out NHS sight tests and he has no

respongsibility as to the submission for payment of a sight test voucher.

It was submilted on behalfl of the Respondent that as a result of the admitted fraud, his
marriage had broken down, the business with his wife had collapsed and he had suffered a

nervous breakdown.

Il was submitted on behalf of the Respondent that both the 1986 and 2006 Regulations were
complex, The provisions of the 1886 Regulations obtained when the Respondent was
operating as a locum from 2005 until the enactment of the 2006 Regulations. The 1888

Regqulations, as amended, provided, 6(2) that "the Ophthalmic List (of a Heallh Board area)
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86

8.7

8.8

shall be divided into two-parts_. the first part-shall relate to ophthalmic medical practitioners. .
second part to optomainsts” |n terms of 8(3) each pad shall contain the names of persons
entitlad to be included thersin, the addresses of any places in the Health Board's area in which
they have underlaken to provide GOS, details of the days and hours they would normally be
available at these addresses and the name of each ophthalmic medical practitioner or
cptometnst regularly engaged as a deputy, director or empioyee in the provision of GOS at
these addresses. These Regulations further provide that a contractor will notify the Health

Board of any changes within fourteen days.

We were directed to the “Terms of Service” and in particular Regulation 7 and 8 thereof which
provided, inter alia, that an ophthalmic medical practitioner may arrange for sight to be tested
by another ophthalmic medical practitioner, and may arrange for a patient's sight o be tested
by another optomelrist, and that any contractor whe makes an arrangemant for the regular
provision of services by a deputy shall nolify the Board of the arrangements. If the Depuly is
not already a contractor, the obligation is to "secure thal he applies for inclusion in the
Ophthalmic List" and that such contractor shall be responsible for all acts, omissions of any

person acling as his Deputy and of an employes of thal person.

It was submitied that in terms of Schedule € to the 2006 Regulations, the 1986 Reguiations
were amended in eighteen instances by way of statulory instrument, where a "contractor” is
defined as a person who has undertaken lo provide GOS and whose name Is included in the
Ogphthalmic List. Mr McKenzie submitted that as at 1992 the Respondent was an oplamatiist
and remained on the Shetland Health Board list.  Thal being so there was nothing in the
Regulations which precluded a locum, such as the Respondent, warking for a contractor
whaose name is on that Health Board's list, even though the locum himself is not on the list. In
terms of the 19856 Regulations, If the coniractor “reguiarly” employad the locum then steps
should be taken, nol by the locum, but by the Contracior to have the locum included on the
list. If a locum works regularly at a praclice then e goes on the igl and becomes a centractor

timselk.

Mr McKenzie submitted that when the Respondent asseried that he worked in Shetland and
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alsc did locum wark, he was entitied to do so, and that when he ceased working in Shetland,
he was entitled o work asa locum inother Health Board areas. The Respondeant had thought
that he had "natienat rights and grandfather nghts”, and that as he did nal work at any such
practice regularly, there was no requirement fr bim to go on that Heaith Beard’'s Ophthalmic
List He stated that it was the Respondenl's evidence that he was asked by Brown's
Opficians, who have premises in Glasgow and Edinburgh, to work "regularly” for them and
accordingly, he applied to go on to the Glasgow and Lothizn lists and which he did. It was his
view, accordingly, that prior to the introduction of the 2006 Regulations, the Respondent’s only
fallure was not to let Lothian Health Board know that he was no longer working for Browns.
He stated that the Respondent's failure should be seen against a background of the
Respondent working as a lecum on a virtually full time basis, throughout Scotland and that
without any difficulties. Whether or not the Respondent read or understood the Regulations,

he was actually practising within them.

8.9 It was submitted that as to the 2006 Regulations, 6{2) provides: "The Ophthalmic List shall be
divided into two parts — (a) the first parl of which shall be ophthalmic medical practitioners and
optometrisis who have underizken to provide general ephthalmic services under
arrangements with the Board in terms of these Regulations, and (b) the second part of which
shall be of ophthalmic medical practiioners and optomelrists who are approved by the Board
ta assist in the provision of such services” These are similar provisions lo those applicable to
the 1986 Regulations as to the information required e.g. names, addresses elc with the
addition of each persons professional registration number and the date of that person's first
registration. In addition, there is a provision thal an ophthalmic medical practitioner or
optomatrist may not provide ophthalmic services in a Health Board area unless thal person's
name is included in the first part of the list of that Beard, nor may an oplomelrist assist in the
provision of GOS Board area unless thal person's name Is included in the first or second part
of the Ophthaimic List of thal Board. Mr McKenzie submitted thal the evidence before the
Tribunal was that the “first parf” relaied lo premises and the "second part” related to
peripatetic optometrists or locums such as the Respondent. He suggesied thal the intention of
the 2006 Regulations (as cpposed to the 1986 Regulations) was that to do any work as an

optomeirist, he or she required to be on either the first or second parl of the Board's
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810

B.11

812

8.13

Ogphthalmic Lists

in terms of Hegulation 7 “Application for inclusion on Ophihalmic List and notification of
changes” — it is provided thal an oplomeirist who wishies lo be included in the Board's Lisl
shall submit & wrilten applicatien lo that effect either on the first o on the second parl of the
gt and shall include an undertaking in reistion to an application in the first par lo provide
GOS and to otherwise comply with the lerms of service and, in the case of an application in
the second par, an Undertaking to comply with various paragraphs containgd in the terms of

sanvice, and shall notify the Board of any changes or additions within fourteen days”,

Mr McKenzie then referred to the Terms of Service al paragraphs @ and 10 which provided
that an optometrist may arrange for eye examinalions to be camied aul on his behalf by
ancther optometrist, provided that the other optometnist {deputy) is included in the Board's List
for the area, and that any contractor who makes an arrangsment for the regular provision of
services by a depuly shéll notify the Board of these arrangements. Further, an optometrist
who employs a person fo carry oul eye examinations shall employ only ancther optometnst
from the Beard's List for the area in which such eye examinations are to be carried out, and
that an optometrist who emplays another to carry out eye examinations shall employ only
another optometrist on the Board's List for the relevant area or a persen acting under his
conlinuous persanal supervision whe is autherised o carry out eye examinations in terms of

the Opticians Act 1889.

It was submitied lhat in terms of Regulation 10 any such coptractor who makes an

arrangement for the regular provision of services by an emplayee shall notify the Board of the

arrangement.

In terrs of Regulation 26, Mr McKenzie stated that the first part of the Board's Ophthalmic List
on 1% April 2008 shall be deemed to include the name of any person who was included in the
Ophthalmic List of that Board kept under Regulation & of the 1986 Regulations (known as "the
previous Ophthalmic List") on 317 March 2006. He stated that in terms of Regulation 6 any

person whose name is deemed to be included in the Board's List in terms of paragraph (3]
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shall ne later than 30" June 2006 sabmit to the Board an Enhanced Criminal Certificate and

that any person who wishas lo be included on the second part of the Board's List can conduct

GOS in the Board's area withoul being included on the list until 30" June 2006

814  Mr McKenziz stated that in terms of Regulation 26 of the National Health Service (Tribunal)

{Scolland) Regulations the Respondent could not be added to any list until the Tribunal

proceedings had been finally conciuded.

815 Following upon this preamble, Mr McKenzie submitted the following propositions:-
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(@)

(b)

fc)

(@)

As at T April 2008, the first part of Lothian's list was deemed to include the

Respondent;

By virtue of Regulation 26{8) the Respondent could assisl in lhe provision of
GOS, as a locum, without being on the second part of the list until 30™ June

2008. In the event he did apply to be on the second part of the Lathian List

The 30" June daie was extended to at least 30" December 2006 [t was the
evidence of Anne Shaw and Louise Hockaday thal lhere were problems
getling people to comply and thal compliance icok years and in Ihe
circumstances, the Respondent was entitled to operate as a locum in Lothian
Health Board unlil at least the point of when the one off exercise was
completed. He submiilted that no date was known and there was no evidence
before the Tribunal that the Complainer was wrlting to tell the Respondent that

the date for compliance with Regulation 26{6) had passed.

That for the purposes of the 2006 Regulalions, the Respondent is nol a
"contractar” as he is not a person who has underaken to provide GOS, and
that only someone who had complied with the transitional provisions and

applied to go on Parl 1 of the list could be a contracior.
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{2}

It was submitied ihat, a= the Respondent was not a coniracter, and that since
his application o go on to Part 2 of the list was never accepted, the "Terms of
Service” did not apply to him,  Esfo the Tenms of Service did apply 1o him, he
would not be subject to the conditions set out at paragranhs 9 and 10 which
refate to an optometrist working as a2 deputy-or as an employes "regularly”.
Since 1% April 2008, the only premises at which the Respondent worked
regularly was "For Eyes”. In any event, intimation to the Health Board of an
optometrist warking “regularly” was the responsibility of the "contractor” which
the Respondsnt was not In addition, there is no requirement on someons
such as the Respondent from working as a locum, fo intimate any changes (o
his working practice, as in terms of 7(2) a person on Part 2 15 only required to
intimate any change or addifion affecting the entrizs which that list is required
to contain in relation to-that person. The 2006 Regulations, unlike the 1286
Regulations, do not require someone in Part 2 to provide the address of
practices within the Board's area when they are providing cphthalmic services.
Separafim Regulation 7(2) relates to soméone whose name appears on the
Ophihalmic List, having applied under Regulation 7 and complied with its
requirements, and who has thersfore been accapted on to either a Part 1 or
Part 2 Lisl of the Health Board. The Respondent, he staled, did not fall into

thatl category,

816  Accordingly, it was submifted on behalf of the Respondent thal due to the fransitional

provisions including the fact of the 30" June deadline having been extended, as well as the

ongeing Tribunal proceedings (which prevented the Hespondent being added to either

Lothian's Part 1 or Part 2 List), the Respondent was effectively in a state of limbo. It was

submitted that the Lothian Health Board did not know how to treat an optometrist who was

deemed by the judicial provisions to have gone con to the Pard 1 List, and it would he

unsurprising if the Respondent did not undersiand the Regulations and what was expectad of

him.

8.17  In relation to the Respondent's employment with Tonika Harry and Oplimeyes in Broxburn, it

4418757 _1

710117



was accapled thal the Hespondent was working there occasionally and nol "regularly” He
submitted that Tonika Harry was aware by February 2007 that she was not being paid and
when asked by the counsel for the Complainer why he thought he was eligible to work at her
practice, the Respandent replied "l was registeraed in Lothian”. Mr McKenzie submitted that as
a matter of fact by virtue of the transitional provisions and the fact that the deemed date had
been pul back, he was entitled to work at her practice. One could think of no reason as to why
that oplometrist was nol paid. Furthermore, there was no requirement, iﬁ lerms. of the
Regulations for the Respondent to provide an "additional working address form”. He made
reference to page 18 of the Complainer’ Sixth Inventory. He stated that the Respondent was
not a "contractor” and that accordingly, there was no substance in the Complainer's assertion
in Iheir Statement of Facts that the Respondent "has indicated lo optometrists praclice

managers or owners thal he is eligible to work in that practice as a locum and he has known or

ought to have known that he is not so eligible”.

8.18 As to the Complainers assertion that the Respondent knowingly submitted inaccurate
informatian when applying for inclusion on the Ophthalmic List of at least one Health Board, it
was assumed in Submissions on behalf of the Respondent that this was a reference to the
application for inclusion on the second pant of Lothian's list and signed by the Respondent on
7" March 2007 {the Complainers Sixth Inventary page 33 el seq), and that the answer (o the
question "Are you being or have you besn where the oulcoms was adverse investigated by
the Naticnal Heallh Services Scofland in relation to fraud?' Theareon the Respondent had
answered "no”. Il was submitted on behall of the Respondent that the latter explained in
svidence that as of March 2007 he had appealed a decision of the Tribunal dated 5™ January
2007 and therefore was of lhe view that there was no such outcome. In connection with this
issue, Mr McKenzie stated within the Complainer's Fifth Inventory (page 15) there was a letier
from the Scottish Executive to the Chief Executive of NHS Beards stating "l am wriling to
inform you that the NHS Tribunal has directed the national disqualificalion of Mr Brian Kelly. ..
an appeal against the Tribunal's determination has been made and, should the appeal be
unsucoessful, disqualification will take effect when the appeal process is exhausted. | will
write to you again when the outcome is known". Mr MeKenzie staled that that letter was dated

14™ March, one week after the signing of the aforesaid form by the Respondent. It was his
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8.19

8.20

8.21

asserlion thal against that background it could hardly be said that the Respandent knowingly

submitted inaccurate infarmation.

Mr McKenzic staled that there was criticism of the Respondent's failure to state that he was
currenily on Ihe Shetland List when he applied to go on the Glasgow List in June 2005 (page
43 of the Complainer's Filth Inventory). The Respondent had stated under cross examination
that it must have been an oversighl. Mr McKenzie asked us to hote that when he came o
apply to Argyle & Clyde in November of the same year, he indicated, correcily, that he was
currently on the Shetiand, Edinburgh and Glasgow Lists, thus underscoring the Respondent's

assertion that his omission in June was in fact an oversight.

As lo the Complainer's assertion that the Respondent had delayed or failed to respond to
reasonable information requested by al lzast one Heallh Beard and Ihat he had failed to
comply with the new legistative provisions In relalion to GOS infroduced in April 2008, Mr
McKenzie submitted that the Respondent had lodged an application to go on Lothian's Part 2
List and which application was dated 7" March 2007 (page 33 of Production 5) but it being
suggested to the Respondent that he should withdraw from Part 1, he declined to do so until
he was successfully entered on Part 2 and that Louise Hockaday had not said anyihing about
any reguirement to complete the paperwork in refalion o the Respondent's "deemed”

inclusion on the Part 1 List

With reference to the letter from Dr Winter dated 18 May 2007, addressed to the Respondent
in which he stated inter alia that the Respondent had failed to submit a signed declaration of
criminal offences (which Mr McKenzie submitted contradicls the letter of 28" March from
Louise Hockaday) and there was no reference thal the Respondent cannot be added to any
list, he submitted that Dr Winter could not have been familiar with the new Regulations. It was
submitted that it was enly in the second letter from Dr Winter in September 2007 lhat the
Respondent was advised that he cannot be added to any list. Mr MeKenzie stated that it was
contradictory for the Respondent to have been paid for his work at For Eyes and not for his
waork at Oplimeyes on the basis that he had an addrass in Lethian Health Board Area eare of

Browns in Bonnyrigg. Mr McKenzie averred that it was unsurprising that the Respondent
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8.22

B.23

would find this confusing.

As to the asserdion hat the Respondent had indicated to optomelrists’ praclice managers or
owners that he was eligible to work in that practice as a locum when he knew or ought i@ have
known that he was not so eligible, Mr McKenzie submitted that insofar as the Huntly and
Broughty Ferry practices were concerned, the Respondent appeared to have worked at thess
premises in December 2006 and January 2007 and thal il had lo be accepted thal the
Respondent had read and understood the 2006 Regulations and that he would have had to
apply fo be on the Grampian and Tayside Parl 2 lisls in order to work in these locations.
However, Mr MciKenzie submitted thal the Respondent had explained in evidence that since
he had previously worked in those Health Board areas, thal he understood that he had
"grandfather rights" and could continue to work there. He submiited thal it was the
responsibility of the practice owner to satisfy lhemselves thal a locum was eligible lo work as
that is what the Redulalions said. Had the owners made such an enguiry, the Respondent
would sither not have been offered the work or alternalively he could have carried out the work

on the basis that he would not sign the sight test vouchers.

Mr McKenzie submitted that insofar as the evidence on Andrew McCullough, the store director
of the Vision Express premises in Ayr is concerned, this could not be relied upon as being
either credible and reliable. At the lime of lhe Respondent working thers Mr McCullough was
23 years of age and had just laken over the franchise at Vision Express in Ayr a few weeks
previcusly. Mr McCullough had stated that he had asked the Respondent about signing forms
and had explained to the Respondent that he was not going to send the forms out as he was
not registered. He stated that Mr McCullough knew that the Respondent would not be signing
forms and that he was prepared lo take a "hit" on the sight tesl. Mr McCullough had also
stated that he was to withdraw a statement he had given to the Respondent's solicitors. It was
submitted on behall of (he Respondent that by the end of the firsl day at the Vision Express
premises in Ayr that Mr McCullough knew that the Respondent could nat sign the forms and
engaged him again and pald him again on lhe second accaslon and accepled thal he was
taking 2 hit, and that there was no justification for Mr McCullough withholding payment of the

third invoice.
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8.24

825

826

827

8.28

Mr McKenzie invited us to accept that Mr McCullough's evidence that 10% of Mr Kelly's work
was subject to recall was inherently unbelievable standing that other witness gave evidence
that the Respondent was an excellent optomelist, and |n paﬂi-:‘;uiar the avidence of lan
Campbell at For Eyes where the Respondent had warked on a regular basis for 2 period af
approximately six months, and he could recall only one incidence of 2 recall relating o the

Respondent’s work.

In connection with Mr McCullough's evidence that he had remembered a discussion after
speaking to the Respondent, the Respondent had said "l can't sign them (the GOS forms)... if
you get Kimberley to sign lo sign them.._ | will nol say anything”. Mr McKenzie stated this

assertion made little sense as both parties knew thal the Respondent would not be signing the

forms.

It was submitted thal the evidence of Jacqueline Miller (Vision Expresses Regional Managar)
was that she recalled Ihat she did not spesk to the Board about the Respondent until the end
of February 2008, and it was accordingly reasonable lo conclude thal as al this paint Mr
McCullough had made no mention to his Regional Manager aboul any difficullies he had in

lrying to secure payment for the sight tests done,

In relation to the aspect of conditional disqualification and the draft conditions lodged by the
Complainers, the Tribunal should not be constrained by the evidence of Nic Zappia lhat it was
"not really our job fo supervise optometrists” and that "there should be no expense on our part
lo ensure thal contractors comply with what we consider lo be day lo day requirements”. Mr
McKenzie staled lhat these views should nol influence the Tribunal but if lhere was any
restriction on the Tribunal's ability to impose conditional disqualification under reference of

cosl implications, then the 1978 Act would have so provided and does not

Mr McKenzie siated that in terms of Seclion 23{C)H5Kb) of the Act the Tribunal may by
direction confer funclicns on any Health Board for the purpose of or in conneclion with the

imposition of any conditions, and that the Tribunal had the ability lo confer funclions upan the
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Board such that any conditiens could operate aven where the creation of such fupclions would
be likely to have cost implications. It was further submitied that the: Tribunal could take into
account the comments of Lord Clarke thal "such a scheme invalved does not exclude the
possibility of a2 conditional discharge being an appropriate disposal of a case even in fraud
cases were there has been a serious breach of trust... that Is for the Tribunal when that has
keen proposed to it as a suilable means of dispoesal lo address carefully the factual and legal

reasons which point against it",

It was submitted that if the Tribunal are contemplating conditional disqualification, then any
supervision did not require to be pul in place to oversee the Respondent's clinical work, as
there had been no substantial criticism of it, but rather relating to the prevention of some sort
of fraud being perpelrated on a Health Board. Standing thal the Respondent only carries out
sight testing as a locum, he has no responsibility for the submission of GOS vouchers or
indeed making any claim against the Health Board. The Tribunal weuld require to be salisfied
thal "the conditions” prevented any risk or detriment being caused to a Health Board Scheme
by the Respondent He submitted thal if the Respondent is only to operate on Part 2 of the
Lothian and Glasgow Lisis as a locum optometrist, and withoul responsibility for making any
claim on the Health Board, what risk 1o the detriment of a scheme would any conditions
prevent? Mr McKenzie submitted that it was difficuit on the evidence led {o define where the
risk of defrimen! lo & Health Board Scheme lies, and thal lo impose a conditional
disqualification in the absence of identifiabie risk would be unjust, bul he accepled that the
Tribunal might be able to identify some future risk in terms of Seclion 29{7). Il was on this
basis that the Respondent had accepled in evidence that, so far as the majorily of the
conditions were concerned, he had no difficulty with them. In terms of Section 29(C)(2)(c) he
would undertake lo assist in the provision of ephthalmic services only In Lothian and Glasgow.
He submitted that il would be unjusl that any "supervision” be camied ocul by a Part |
aplometrist It was submitted that a large number of premises that the Respondent had
warked for had only a single Part 1 oplomeirist and thal he was asked lo provide cover at
those premises due |o absence of that optametrist perhaps due to iliness. holidays or some

other reasan, and that he would invariably be the only optometrist present
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8.3

8.32

It was submitted that it would be impossible lo achieve a situation whereby a Part 1
optometrist would sign off the Respendent's work, and whilsl the Respondent could keep a
paper diary, If he failed lo subimil it at he end of the menth, then he would become liable to the
provisions of Regulation 11 of the 2006 Regulations and become liable to a suspension and
likely referral to the Tribunal. He submilted it would be unlikely that an optometrist was going
to check for work effected by lhe Respondent The true test was whether or not the
Respondent would be signing off his work as accurate and that if it was shown that he had not,

he would suffer the consequences

Mr McKenzie submitted that the draft Conditions were overly onerous and unjust, and would

impede the Respondent's ability to work as a Jocum optometrist.

Finally, it was submitted an behalf of the Respondent that there should be no disqualification,
and if there is to be a disqualification it should be conditional, based upon the draft proposed
conditions but under deletion of the requirement to have a Part 1 optomelrist to sign off the
daily diary. Thers would be no difficulty with a Practice Manager or owner signing off the

diary.
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9.1

a2

9.3

94

DISCUSSION

The Law

The 1978 Act sets out three poassible ground or "conditions for disqualification” for the making
of representations to the Tribunal and the conseguent holding of an Enguiry by the Trbunal
The second of these conditions is defined in Section 28(7}{a) of the 1978 Act and is referred to

as a "fraud case” (see sub-section 11), and

"the second condilion for disqualification is that the person concemed (a) has (whether on his
awn ar logether with ancther) by an acl or omission caused, or risked causing, detriment io
any health scheme by securing or trying to secure for himself or anather any financial or other

benefit; and (b) knew that he or (as the case may be} the other was nol entilled to the benefit"

Where the Tribunal finds a case eslablished against a practitioner, Ihe first requirementi sel out
in the 1978 Act is that the Tribunal "shall disqualify him" for inclusion on the List to which the
case relates and all equivalent list (1978 Act, Seclion 28B{2). The only gualification is thal the
Tribunal "shall not make a disqualification... under this Seclion, if they are of the opinion that il

would be unjust to do so (Section $.298(4)).
Section 29C deals with canditional disqualification. Section 28C(1) states:

"The functions of making disqualifications under Seclion 28B inciude making a condifional
disqualification, that is, a disqualification which is o come into effect only if the Tribunal

determing (on a review under Section 30) that the person subject lo the Enquiry has failed to

camply with any conditions imposed by them”.

Seclion 29C(2) then states:

"Conditions may be imposed by virtue of sub-section (1) with a view to_.

(B) preventing any acts or omissions within Section 28{7)(a)}
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9.5

8.8

9.7

[} ensunng that the parsen —

N per forms, underakes to provide or assists in providing only services specified

{or of a description specified) in the condition

Section 29C{4) specifies that "Section 29B(4) applies to a conditional disqualification as

apphies to disqualification".

The reguirement to consider the justness of a disqualification arises whether that
disqualification is immediate or conditional. In effect, conditional disqualification is a sub-
category under disqualification, 2 modified application of the Tribunal's power. In our view, in
statutory terms, it would be open for the Tribunal to find ene or more of the conditions for
disqualification established but then not to impose any disqualification at all, if satisfled in the
circumstances of a particular case that disqualification would be unjust Whatever form of
disgualification the Tribunal imposes must be justifiable by reference to the case established

against the practitioner and, in relation to conditional disqualification, the aptness of the

proposed conditions,

In the case of conditional disgualificalion, the clear expeclation implicit in the terms of Section
28C{2) is that any conditions imposed must be such as would allay the concerns established
against the practitioner, and they should be designed to remove or minimise the risk of
behaviour detrimental lo any health scheme, whether by limiting the right lo practice in some
way, by requiring the practitioner to undertake training or some other activily, or by prescribing
certain conduct Taking into account the relafionship betweens Section 298 and 259C, what is
required in practical tarms is that if the Tribunal finds the case established, it must firstly
consider whether it would be unjust to impose any form of disqualification. Unless satisfied
thal any form of disqualification would be unjust, the Tribunal must then consider whather
conditional disqualification would be appropriate, workable and proportionate in removing any
prejudice to the Health Service and, if not, then uncenditional disqualification would apply.
Taking account of the wide discretion granted under Section 29C(2) as to possible conditions,
the Tribunal has o ensure that whatever form of disgualification it imposes is no more than is

required to provide a proportionate and efficacious answer to the difficulies established in the

45473531 79 of 117



2.8

case. I'he purpose of the proceadings belore this Trikunal Is lo address insfficiency, fracd or
unsuitability. I conditions can be devised that the Tribunal is confident will remove the
prejudice to.a heallh scheme then It would be unjust to go further and impese immediate (e
unconditional) disqualification. In determining such questions the Tribunal must, having regard
to all the svidence, al all times halance the interests of the Practifiener in pursuing his career

with those of the public in refation to the proper operation of the Health System.

We therefore require o consider the following questions an the basis thal the fraud case has

been made out

(i) Would it be unjust, having regard to all of the evidence, to disqualify Mr

Kelly, whether conditionally or unconditionally?

(I If disgualification would no! be unjust, and in balancing those interasts, are
there conditions which the Tribunal could appropriately impese that would
efficaciously address the proven detriment o the Health Service while

allowing he Respondent to pursue his caresr?

The Evidence

Be

910

Mr McKenzie developed a number of propositions arising out of his understanding of the

relevan! legisiation and which we propose to address prior to coming to our conclusions drawn

from Ihe evidence.

Regulation (6)2 of the 2006 GOS Regulations divided the Ophthalmic List of each Health
Board into two parls — the first part applying lo those ophthalmic medical practilioners and
oplometrists who have underiaken to provide General Ophthalmic Services and the second
part applying to those ophthalmic medical praclitioners and eptomelrists who are approved by
the Board to assisl in the provision of guch services. Part 2 was iplended to include locum
optometrists such as the Respondent. The purpose of these Regulations was thal for any work
to be effected by an optometrist in a particular Heaith Board area that optometrist required to

be on eifher the first or second part of that Board's Ophlhaimic List
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9.13

9.14

915

5186

9.17

These HRegulations came into effect op 1% Aprl 2005 |ransiional provisions were
incorporated in Regulation 26 and that in terms of 26(3) the first par of the Health Board's
Ophthalmic Lisl was deemed to include the name of any person whose name was included in
the Ophthalmic List of the Board under the previous (1986) Regulations together with all the.
information relating lo thal person which was contained in the previous Ophthalmic List. I
terms of 26(4) any action laken by or on behalf of a Board prior to 1% April 2008 in relation to
its previous Ophthalmic List would have effect on or after 1% April 2008

In terms of Regulation 26(6) "any person whose name was deemed to be included in the
Ophthalmic List of a Board in terms of paragraph (3) shall no later than 30" June (a) submit to
Ihe Board an Enhanced Criminal Cerlilicats in relation lo himself. and (b) provide the Board
with declarations specified In Part C of Schedule 2 and (¢) consent in writing o a request by
the Heallh Board.... for information relating lo a currenl invesfigation, or an investigation

where the outcome was adverse into thal person...."

In terms of 26(7) the Haallh Board may extend he period prescribed in sub-paragraph (6) for
such time as il considers appropriate in the circumstances of the case, if il thinks i = not
reasonahly practicable for that ophihaimic medical practiioner or optometrist to provide it with

such certificates, declarations and consents within the prescrbed periad, (Our emphasis).

Reqgulation 26(8) states: "Any person who wishes to be included on the second part of a
Board's Ophthalmic List shall be entitled to assist in the provision of General Ophthalmic
Services in the Board's area without that person's name being included in that list until 30™

June 2006 provided that person is an ephthalmic medical praclitionar or optometrist ",

Regulation 7(2) states: "The contractor shall wilhin fourteen days of any change or addition
affecting the entries which that lis! is reguired to contain in relation to him notify the Commitiee
accordingly™.

In the interpretation section of the Regulations a "Contractor® is defined as "a person who has
undertaken to provide General Ophthalmiic Services and whoss name is Includsd on Lthe first

part of the Ophthalmic List”.

Regulation 26 of the National Health Service (Tribunal) (Scolland) Regulations (2008)
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9.19

9.20

provides that "A Health Board that receives nolice pursuan! lo Hegulation 2(3) may ngi add
the practitioner subject fo the Enquiry to any list until proceedings in that case are finally

concluded (Regulation 9(3) deals with the situation where a Respondent is subject to an

Enquiry).

The 2006 GOS Regqulations placed e Respondent on Pard 1 of the Lothian Heslth Board List
for the transitional period. As he had applied to be included in Pard 2 of the List, the
transilional provisions of Regulation 26 applied. The transitional period in which ta apply and
have'the application processed had been determined as concluding on 30" June 2008, bul we
heard evidence from Nic Zappla that this peried had been extended informally to 15"
December 2006, There was some evidence from Anne Murray and Louisa Hockaday that this
period had been extended in individual cases and we noted the evidence of Louise Hockaday

that full compliance - with- Regulation 26(6) teck years:

We accept Mr McKenzie's proposition that as at 1 April 2008, the first part of Lothian's List
was deemed to include the Respondent and that by virtua of Regulation 25{B) the Respandent
could assist in the provision of General Ophthalmic Services (as a locum) without being on the
second part of the List until at least 30™ June and perhaps up to 15" December 2008 (but
subject to his adherence to all the Regulations obfained at that time). We accept that the
Respondent did apply to be on the second part of the Lothian List, although the information
supplied by him in his application both in relation to Part 1 and Part 2 was either incomplets or

incorrect,

It has not been established precisely when the transitional pericd ended. It is specifically
pravided to have ended on 307 June 2008 In terms of 26(7) Health Boards were given
discretion to extend the pericd if they considered it "not reascnably practicable” for an
optometrist to provide them with the necessary cedificates, declaration etc. There was no
avidence that any such discretion had been exercised in favour of the Respondent. Given the
evidence of Nic Zappia and Louise Hockaday, however, our understanding and interpretafion
of these witnessas' evidence was that up to 15" December 2006 and beyond Health Boards
were dealing with individual applicants who were not compliant with the Regulations. It was

pellucidly clear that the Respondent was pursued by Lothian Health Board during the course
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of 2008 and the following vear and considerable efforts were made to have him complete the
process. The Respendent did not respond to efforts to have him complete the application and
did not provide the information requested and, furthermore, when he did so he gave

inaccurate infarmation in terms of his declarations.

921  Mr McKenzie suggested that for the purpose of the 2006 Regulations, the Respondent is not.a
"contractor” since he is nol-a person who has underiaken to provide General Ophthalmic
Services and that only someone who had complied with the fransitional provisions and applied
to go on Part 1 of the List could be a contractor. A coniractor is defined as a person whao is
included on Part 1 of 3 Health Board's List,  Regulation 26(3} declares thal Part 1 is deemed
to include the name of any person whose name was included in the previous Ophthalmic List
of the Board. The Respondent was on that fist by vifue of his former regular employment at

Brown's Opticians in Bonnyrigg in 20065.

622  Accordingly, we are of the view that the Respondent was in facl a contractor and as such the
Terms of Service incorporated in the 2006 Regulations would have applied to him. We do
accepl thal the conditions set oul in paragraphs 8 and 10 of the Terms of Service wouid not
have applied to the Respondent as these conditions clearly apply to those employing sither a

locum er an employes.

823 Ms Hockaday's evidence was that she sent an email to the Respondent dated 20" June 2005
acknowledging his application for inclusion in Lothian Health Board's List in respect of
premises at Browns Opticians at Bonnyring. She reminded the Respandent In that email of
his obligation to give the Board Ihree manths written notice should he decide lo cease
practising at that address, She explained that in terms of the Regulations, three months nalice
was required if he were to cease praclising, She also explained thal fourteen days notice
would be required if he intended to practice as a locum at an address within the Lothian Health

Board area

924 During her evidence she explained that afier the introduction of the 2006 Regulations the
Ophthalmic List was split into two — Part 1 for those who were providing services al particular

premises and Part 2 in respect of thoss who were assisting in the provision of services .9, a
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locum. The Hespondent automatically remained on Part 1 of the List in view of the lransilional
provisions until his Part 2 application had been processed. She explained and we accepied,
that lhers remained a lsgal obligation in the meantime for a locum to advise the Health Board

of any changes of addresses.

Miss Hockaday's svidence was that the Respondent did not apply to be included on Part 2 of
the List until March 2007, some two manths after the determination of this Tribunal's oniginal

decision in the proceedings against the Respondent.

Miss Hockaday stated that if somecne required to apply to go on Part 2 of the List and had
been subject to a fraud Enguiry they could not be added to that List and that -any such
application would be deferred until the final Tribunal cutcome was known (in terms of
Regulation 26 of the NHS (Tribunal) Scotland (Regulations) 2006 referred o).  In respect of
the Respondent's application for Part 2 registration, there required to be a Criminal Records
Certificate, proof of identity, GOC Cerfificate of Registration and a Certificale of Training.
There were some elements of the Respondent's Part 2 application missing and it was, in any
event, set aside until completion of the necessary paperwork in connection with his deemed
placement on application on Parl 1 of the List. What was olistanding, insofar as the latter was

concerned was a signed ephanced declaralion regarding criminal offences.

The exchange of comespondence with Dr Mike Winter is llluminating. In Dr Winter's first letter
dated 16™ May 2007, he indicated to the Respondent that according to Lathian's records his
name was Iincluded on Lothian Health Board's Ophthalmic List as at the address care of
Browns, 47 High Slreet, Bonnyrigg. Dr Winter has noled in this lefter that when the
Respondent applied to join Lathian's List in June 2005, he failed to indicate thal he was
included on the Shetland Ophthalmic List at that time. Dr Winter also reminded the
Respondent that he would have received a letter from Miss Hockaday dated June 2005
reminding him of his obligalion to give NHS Laothian three months written notice should he
cease practising at Browns Opticians. Dr Winter staled that no such notice had been received
and that the Respondent had not practised at that address since September 2005. Further,
the Respondent was reminded that he had failed to complele the necessary one-off exercise

paperwork under the 2006 Regulations and that Miss Hockaday had written to him in February
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and March 2007 concerning the outstanding paperwerk, In addifion, he had falled o relurn a
signed declaration regarding orfiminal offences (under Pard C of Schedule 2 of the 2006
Heguiations, the FPar 1 transilional provizions) Or Winler also noted in this letter thal lhe
Respondent's application for Pard 2 inclusion was imaccurate in thal he had failed to
acknowledae that he had been investigated by NHS Nationa! Services Scotland in relation to
fraud. The Respondent was reminded in this letter that his Part 2 application for inclusion an
the List in respect of the addresses for Optimeyes and For Eyes were nol being processed
and that his: name was included only in Part 1 in respect of Browns in Bonnyriga. The

Respondent was requested to explain the discrepancies and deficiencies

The Respondent replied to this letter on 17" July. He claimed: in this letter to have sent all
necessary papers to Miss Hockaday including criminal disclosures in March 2007 He claimed
that as he had appealed this Tribunal's earlier decision that it "effectively puts the decision of
the Tribunal in abeyance” and that he was not being investigated for fraud as “the

investigation has now ended".

Dr Winter replied on 6" Seplember 2007. He informed the Respondent, again, that his name
had been included in Part 1 at the address of Browns in Bonnyrigg. The Respondent was
reminded that the information was siill required (and had been requested frem him in March
2006 and February and March 2007) In conneclion with the transitional provisions were the
Enhanced Criminal Record Cerlificate, a completed application form, forms of identification,
signed declarations in respect of Part C of Schedule 2. He was advised that the Board would
nol be in the position io transfer his name to Part 2 of the Ophthalmic List whilst Tribunal
praceedings remained oulstanding, The Respondent was alse requested to provide the Board
with a list of practices at which he had worked since 1% April 20068, He was also requested to

confirm, again, whether he had réceived and read the 2006 Regulations.

Dr Mike Winter had written to the Respondent on 16" May 2006 and 6" September 2005 the
terms of both of which appear to us to be perfectly limpid and cur view is that notwithstanding
any extensions that may have applied st that time, the Respondent purposely and deliberately
avoided obtempering the requirements necessary to complate his application for inclusion on

Part 1 of the List. We do not agree thal the correspondence in relation to the Part 2
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application could In-any way be construed as a conclusion to the cutstanding issues remaming

on the Part 1 one-off exercise. The lellers from Dr Winter reminded the Respondent of his

failure 1o return the signed declaration regarding eriminal offences and could not have bsen

clearer

Further, in his application for inclusion on the second part of the List, the Resoondent falled to
disciose thal e had been investigated for fraud. He had been asked the following question on
the form: "Are you being or have you besn where the oulcome was adverse, investigaled by
NHS National Services of Scotland in relation to fraud?" The form offsred a “yes" or “no"
eplich, There was a fallowing section which stated: "If yes, please provide details”. The
Respondent ticked the "no" box and added no further information. He did this in the full
knowledge that he had been investigated for fraud prior to the proceedings which had, of
course, not yet been concluded, in an attempt to conceal his involvement in these

proceedings.

When lhe 2008 Regulalions were infroduced, as part of the one-off exercise, Par 1
optometrisis were required to apply for Enhanced Disclosure, provide a signed declaration
regarding criminal offences and submit a Ceriificale of Training. The Respondent had bsan
reminded of this in letters from Miss Hockaday dated 15" February 2007 and copied to
another address on 12" March 2007 by which time it would have been evident to the
Respondent Ihat he was still being chased for the Part 1 paperwork and that in advance of

these requests being repeated by Dr Winter in May and September 2007

Up until 5™ January 2007, when this Tribunal issued Its decision, no application for inclusion
on Lothian Health Board List had been lodged by the Respondent. He then completed the
application form on 7" March, the Tribunal having made a finding of fraud against him.
Admittedly, an Appeal had been marked against that finding and that the effect of that Appeal
was that lhese procesadings could not be finally concluded until that process was exhausted.
We concur with the view expressed by Mr Stuar that the cument Tribunal proceedings form
part of the fraud investigation of the Respandent by NHS Mational Services Scolland and, in
the circumstances, when the Respondem completed the application form in March 2007, he

was in fact being investigated in relation to fraud, We do not believe the Respondent when he
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slales (hat he thought the lodging of the Appeal mesanl that a final delibaration had nal been
reached regarding his raud and that notwithstanding a prior existénce of an investigation and
his admission of fraud in the: Jaint Minute in the earlier proceedings against him. We consider
s explanation to- be entirely disingenuous. There is no doubt in our minds thal the

Respondent completed that farm knowing that his answer was untruthful.

The applicaticn to go on to Part 2 of the List was part of the transilional arrangements cutlined
in the 2006 Regulations and that the transfer from the "deemed" Part 1 te Part 2 would be
coterminous once the application for both Part 1 and Part 2 had been satistactarily completed.
We do not accept Mr McKenzie's assertion that the Respondent was in “a state of limbo", Hs
was in material breach of the Regulations in that he had failed to satisfactorily complete both

parts 1 and 2 applications.

We do not accept that there was any degree of lack of clarity in the correspondence from
Lothian Health Board to the Respondent We heard sufficient evidence from both Nic Zappia
and Loujse Hockaday that Boards understood the transitional arrangements relating to those
in the Respondent's position and although there were some delays In their implementation
there were, according to Nic Zappia, a small number of practitioners including the Respondent
who caused significant problems. We accept bath the evidence of Mr Zappia and Mr
Whittaker that the procedures were well publicised in the Oplical press and that most
optometrisis understood what was required. We do have the Respondent's evidence in the
previaus proceedings that he never read the Regulations because he was foo lazy or, in these
proceedings if he did read the Regulations he did not understand them. He appears to have

made little effort in determining what they either meant ar what the consequences would be for

not henouring them,

It was contended on behalf of the Complainers that the Respondent carried out locum work for
practices In which he had worked and which practices had been unable to obtain payment
from the Health Board for his work. In particular he worked at Gregory Pecks in Dundea as a
locum from about November 2006 to January 2007 for about four or five days. At this point,
the Respondent was not registered on the Ophthalmic List of Tayside Health Board in whose

area the praciice operated. Mr Adams, the owner of Gregory Pecks accepted that he did not
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carry out any checks as lo whelher the Respondenl was qualitisd to sign the refevant GOS
forms and simply took Kim at his word and on frust.  Mr Adams reported that he was out of
pockel In the amount of between £1.500-£2 500 as a result of the Respondent’s claim forms
being rejected by the Health Board, Mr Adams had discdssed the matler with the Respandent
who advised him Ihal he had thought he was regislered. The Respondent had stated in
avidence, however, thal the first he knew about Mr Adams difficulties was as a result of the

current proceedings. We preferred the evidence of Mr Adams on this issue,

937 In addilion, the Respondent worked for @ Fred Watl in Huntly within the Grampian Health
Board area as @ locum in December 2008 for seven days. He performed sight tests and
vauchers in respect of lhose lests were submitted to Gramplan Health Board for payment. In
that instance, the Respondent was nol registered on the Ophthalmic List of Grampian Health
Board and as a result Fred Wall's practice in Hunlly did nol receive payment from the Health
Board for the work that had been done. In both these instances we were of the view that the
Respondent did this' knowingly and without any concern as to the consequences for the

proprietors of {hese businesses.

938 Mr McKenzie accepted in his submussions that had the Respondent read and understoad the
2006 Regulations he ought to have appreciated that he would have had to apply to be on the
Grampian and Tayside Part 2 list in order lo work in these loealions. He did go on o state that
the Respondent had explained in evidence that since he had previously worked in those
Health Board areas prnior to 2006, and that without difficulty, he understocd that he had
“grandfather rights" and could continue to work there. "Grandfather rights” were never fully
explained other than by Mr Whittaker who stated that prier to the introduction of the 2008
Regulations an aplomelrist who was registerad within a Health Board area could work
anywhere else in that Heallh Board area with another optometrist signing the relevart forms
but this changed afler the 2006 Regulations were brought in. He said that these regulations
ware a major change and he considered it unreasonable for any practitioner to be unaware of

the changes that came into force on 1 April 2006.

439 We do accept thal it is the responsibility of the practice owner to satisfy himself thal a locum

stch as Ihe Respondent was able o werk at that practice and could simply have found out
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by lelephoning the Health Board: They did not do so and clearly have been punished
financially as a result. Neverthelass, they did take the Respondent on trust that he was, as
was clearly implied, if not actually stated by him, registered. He certainly earried cut work and
he knew or ought to have knawn thal he was not so registered and whilst the Respondent was

paid for that work he knew or cught to have known that those who emplayed him would not be

paid

940 A similar siluafion occurred when the Respondent worked al Optimeyes in Broxburn as a
locum In December 2008 to January 2007, Ms Takoni Hamy's evidence was that she had
asked the Raspondent whether he was registered with Lothian Health Board She was aware
that a form required to be submitted before work was carried out as the Heallh Board did not
require to accept any claims far work effected prior to the form being submitted. She stated
fhal the form was nol complicated and that Louise Hockaday would deal with the forms
expediticusly. It was her practice to ask locums to submit the form o her (Ms Hamry) so thal
she could check them and then forward them fo the Health Board le ensure that it had been
done. It was Ms Harry's evidence that the Respondent had lold her thal he did not need her to
submit the form as he was already registered with the Health Board. Ms Harry accepted (hat if
a locur is reguired at shorl notice there still requires to be a check that they are registered

befare commencing work otherwise locums are employed at the owners own risk.

941 It was Mr McKenzie's suiibmission that he could see no reason why, given that the Respondent
was regisiered in Lothian Health Board by virue of the transifional provisions, Ms Harry's
praclice had not been paid. We do not agree with that view. The Respondent had, during the
course of 2006 and 2007, failed to submit any information required regarding either the
outstanding documents in terms of the Parl 1 registration or any. application in relation to Parl
2. During the course of 2006, he was still subject to this Tribunal's Enquiry (the Tribunal did
not issue its decision until 5" January 2007) and for him to have stated that he thought he was
registered with Lothian al that time, slanding his failure lo submit lhe necessary
documentation, was a distordion of the truth. Further, he was registered on Lothian Health

Board's List as an employee of Brown's of Bonnyrigg which, in fact, he was not

942  Qurview is that the Respondent would have known or ought to have known that had Ms Harry
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submitted the application timeously, Lothian Health Board would have rejected L on the basis
that no application for Part 2 had been submilted by the Respondent and that he was still
sulyect to the Tribunal's procsedings and that notwithstanding whatever period of grace had

been allowed for the submission of any forms.

We are in no doubt notwithstanding the evidence of the Respondent that Mr Kelly was being
devious and duplicitous and was fully aware of the likelihood if nol the certainty that Ms Harry

and the other contractors referred lo would nol be paid for his employmentl

This was riot the only ¢ceasion in which the Respondent had submitted Inaccurate information
when applying for Inclusion on the Ophthalmic List of Heallh Boards. For example, in the
Respondent's application form for inclusion on the Ophihalmic List of Greater Glasgow
Primary Care Trust in June 2005 (during the course of the original Enquiry) he failed to
disclose thal he was on lhe Ophthalmic List of Shelland Heallh Board. He was asked
specifically in the application form "are you currenlly on lhe Ophthalmic List of any other
Primary Care Trust/sland Health Board". The Respondent answered "no". He was in facl at
that fime on lhe Ophthalmic List of Shetiand Health Board who had initiated lhese proceedings
against him, There was a similar omission by lim In his application in June 2005 for inclusion
in the Ophthalmic List of Lothian Primary Care Trust where, once again, he failed to disclose
that he was on the Ophthalmic List of Shelland Health Board when specifically asked the
gueslion. The Respondent stated when cross examined on this issue that he could give no
explanation for these omissions other than oversight and thal he accepted that in terms of his
letter to Dr Winter dated 17" July 2007, he stated "you are carrect in stating that in June 2005,
| was included in the Shetland Ophthalmic List”. Having been unable to give an explanalion
he did acknowledge that he cught to have stated that he was, In facl, included on the Shetiand

List

We have mentioned above Lothian Heaith Board's reguirement that the Respondent complete
the necessary documeniation and application for inclusion on Part 1 of the Lothian Health
Board Ophthalmic List before they could cansider the application in respect of the Part 2 LisL.
Whal was required was an Enhanced Criminal Disclosure Certificate in respect of the Part 1

requirements. The Respondenl did submit an application for a Criminal Record Ceriificate and
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cheque dated 27" February 2007 However, the application form was not correctly completed

in that it was an application for a Standard Disclosure Cerificate as opposed ta an Enhanced
Cerfilicale. The transitional Regulation 26(6)(a) specifically prescribes an Enhanced Criminal
Ceriificate.  The application form as completed by the Respondent, indicates "x" in the
Standard Disclosure box and not the Enhanced Disclosure box. Dr Winter wmoie to the

Respondent on 6™ September 2007 stating thal the Enhanced Cerificate was still required.

This letter from D Winter simply states to the Respondent "should you wish to practice in the
Lothian area you should submil 5 fresh application”. The Respondent was asked in evidence
whether he did submil a frash application and he siated that he did nol do sa  Further, he
stated in evidence whether he understood thal if he did not submit a fresh application that he
waould not be able lo practice in the Lothian area to which he replied in the affirmalive. He
accepted in evidence thal he continued to work in the Lothian area, notwithstanding that he
had nol returned the fresh application. His view was, bizarrely, that as he had nol been toid
that he could not work in the Lothian area, he continued to do so notwithstanding his failure to
submit a fresh application and having been lold that he could not work in the Lothian Health
Board arsa without having done so.

Further, the Respondent was ssked to comment upon Dr Winters request jn the 6"
September letter. "Please provide the Board with a list of the practices you have worked at as
well as the dates you have worked In each of these practices since 1™ April 2006*. The
Respondent confirmed that he did not do that and did not know why he did nol do it. He did
acknowledge thal he could have done so but did not and could nol give a reason why other
than, perhaps, that he did not recaive the letter but “if | did gel lhe Jetier | don't know why |

ignoted it Is there any proof that | actually got this letter?”

The Respondent was referred to Dr Winter's letter of 168" May 2007 in which he was asked. "If
you would confirm you received a copy of the NHS General Ophthalmic Services (Scatland)
Regulations 2006 and whether you are aware of the conlenl of the enclosed”. The
Respondent acknowledged that he did not reply to that and further stated that he had only
received a copy of lhe Regulations since the Tribunal had been convened as it was

incorporated In the productions and that he did not have a copy of the Regulations In his
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current position as @ locum. This ran counter fo the Respondent's earlier evidence in
examination-in-chief when he slated that he had first seen the 2006 GOS Regulations when
he had proposed lo sst up praciice in Gourock. In Duncan Miliers evidence he confirmed thal

tha Respondent had not replied lo the painis raised in Dr Winter's letter

The Respondent was selective in the answers he wolld give lo correspondence fram the
Health Board. He was clearly concerned about the Enhanced Disclosure he was required o
effect to salisfy the condifions relating to tha Parl 1 application and consistently ignored
requests to return the decumentation relating o that application. He was not so diffident aboul
sending in documentation in respect of the application for inclusion on Part 2 of the List as this
was less searching. He had submitted the Part 2 application papers withoul completing Part
1. We cannol come lo any other conclusion that he sel oul consciously to concesl his
involvement with this Tribunal in his reluciance and failure to complete the requirements of the
transitional Part 1 as alzo lo fail to acknowledge that he had been investigated for fraud in his
application to Part 2. This appears to us to be further evidence of his duplicity which he

displayed both before his involvement in the first hearing and during that hearing and since.

Lothian Health Board's position was that because the Respondent had not successfully

‘applied to go on to Part 2 of the List within the transition peried he could only operate under

the terms of Pard 1 of the List at the practices at which he was listed i.e: Brown's of Bonnyrigg.
The Health Beard made it very clear that that was the position. It was equally clear to us that
the Respondent was well aware of this thus the reason why he had not disclosed that he was
working as a locum at For-Eyes whan his employment there was picked up during a Heallh

Board audil.,

In Mr Zappia's evidence, which we accepted, ke stated that the Respondent had told Greater
Glasgow Heallh Board that he had submitted his "one-off” documentation following on the
infroduction of the 2006 transitional provigions to another Health Board, Greater Glasgow
checked whether this was the case and found that it was not so. In facl, the Respondent

failed to produce the one-olf paperwork lo Greater Glasgow Health Board.

It was submitted on behalf of the Respondent that when he applied o be added to the Argyll &
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Clyde list in Nevember 2005, he indicated that he was curently on the Shetiand, Edinburgh

and Glasgow Lisls This was pleaded as giving credence to the Respondent's assertion thal

his amissian to mention to Shetland Health Board in the other applications was an oversight

We do not accept this. On two applications he declared that he was not on Shetland Health

board's List and on a subsequent one he declared that he was. Whatever reason he had for

including Shelland it digd nol seem fo us that henesty was one of them

8953  We have had the benefit once again, of cbserving the Raspondent In crass éxaminalion. Asin

the firsl hearing we found him lo be evasive. Whenever questioning became difficult for him,

he would constantly claim that he did nol know why he either did something or did not do

samething. There were numerous examples:

(a)

(b)

(c)

4547363v1

In cross examination he was asked whether he had read the 2006 Regulations. He

replied "l may have read them but | may not have read them”,

VWhen asked whether he had received the 2006 Memorandum lhat Lothian Health
Board sent o all practices, he siated thal he did not recall receiving it He
subsequently stated that it was possible thal he did receive il. When asked if he had
received It did he read it He said that he did, but therealter did not recall receiving it,
He again then stated that he did not know whether he had received the Regulations
but that if he had received them, he staled he would have looked at them. Hea then
siated that he knew lhe:system was changing in or around 2006 but he did not know

thie Regulations were aboul to come out.

He zccepted that he did not consult any Heallh Board in relation to the 2008
Regulations.  Wheh asked why he did nol consull any Health board on the

Regulations the following exchange took place:

Mr Khurana: "Why didn'l you ask the Health Board about lhe Regulations?"

The Respondent "l don’l know"

Mr Khurana: "Can you explain why you don't Know?"

The Respondent: "l don't know".
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Mr Khurana “Why s It you do not know, can.you explain that?

The Respondent | don't know"

Mr Khurana: "Well is it because vour memory is bad?”

The Respondent: " don't know".

Mr Khurana “You appear to be adopting a parilcular attitude in that you are saying
that you do not know to everything that | ask, When you came to the realisation that
you had been working in the Heallh Board areas after 2006 where you were not listed
when did yeu reallse thal you were nof permitied (o do that?"

The Respondent: "l don't know".

Mr Khuraria: "l am asking you when you came o that realisation did it occur to you —
'oh no | have been doing this wrong for the last year'?

The Respondent: "l don't know",

Mr Khurana: "What do you think about it now?"

The Respondent: "l don'l know".

Mr Khurana: “| am asking you al the present time what you think about it”

The Respondent "l don't know'.

Mr Khurana: "Were lhere any olher areas than Grampian, Shetiand and Highlands
and Islands that you thought you were registered in as of 20077"

The Respondent: "l don't know."

Mr Khurana: "Well have a think about it".

The Respondent: "l don't know."

Mr Khurana: "Did you think you were registered in Tayside Health Board?"

The Respondent "Yes”.

Mr Khurana: "As of 20077

The Respondent. "Yes".

Mr Khurana: When did you come to the realisation thal you weren't registered in
Tayside?"

The Respondent: "l don't know”.

954 We considered that the disdain for requests which were made to the Respondent by various

Health Boards for documentafion became translucenlly evident during the course of such

exchanges.
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Lofhian Heallh Board had asked the Respondent by letler dated 28" June 2005 to give {hree
months writien nolice if he decided to cease practising a! Browns opticians. That letter was
sent to Browns in Bonnyrigg where the Respondent had intimated he would be practising. The
Respondent did nol give nolice of ceasing lo praclice al Browns and the Respondent

canceded in evidence that he did not tell the Board thal he had stopped praciising at Browns.

The Respondenl failed to tell Greater Glasgow Health Board that he had stopped working al
Browns oplicians In Glasaow and had failed to tell Lothian Health Board that he was working
for For Eyes in Edinburgh before a praciice inspection an 21% March 2007 identifisd thal he

was working there.

The evidence surraunding the Respondent’s employment al the Vision Express store in Ayrin
May/June 2007 caused us some cancem, We heard the evidence of Andrew McCullough who
was the stare joint venture partner al the Vislon Express stare. He had newly laken on the
responsibility for the store and employed |he Respondent as a locum optometrist in or around
June 2007, approximately one month after Mr McCullough having taken up his paosition. Mr
McCullough stated that he was aware thal the Respondenl had worked for a previous
proprietor of the Business and he siated that he required an optometrist urgently and his
evidence was lhat on the second day of Mr Kelly's employment as 3 locum, he realised thal he
had not been signing any forms and thal the Respondent had advised Mr McCullough that he

could not do so because he was nol registered.

Mr McCullough stated that he was nol aware of this prior to the Respondent being employed
by him, but thought that he would be able to phone the Health Board and have the
Respondent registered quickly or retrospectively. He had conlinued to employ the
Respondent because he hoped thal matters could be resolved with the Health Board at a later
dale. He did advise hat he had badly needed a locum and had hoped the Respandent could
sign but understood that he might not be able lo. The witness had stated that the Respondent
had suggested to him to have a Kimberey Dunsmore, who was a registered optometrist in the

store, sign the forms and that the Respondent had said "l will not say anything”, The witness
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Mr McCullough stated that he thought this might have been fraud and had told the

Respondent that he could not do that

959 The witness Jacqueline Miller who was the Regional Manager for Vision Express gave
evidence thal Mr McCullough made her aware of an issue with the Respondent in that the
Respondent had not been registered and she subsequently discovered from Ayrshire & Arran
Heallh Board that the Respondent was not an their list and thal she had subsequently
instructed that a final payment due ta the Respondent should not be paid. She thought that
this conversation with the Health Board had taken place towards the end of 2007 She stated
in evidence that when the Respondent had been advised that he would not be paid, he had

contacted her and had been abusive on the phone o her.

960 The Respondent gave evidence that he had worked in Ayrshire & Arran Health Board ares
between January 2005 and July 2007. He had stated that he had worked for Vision Express
but only on the basis that he would not sign the GOS voucher forms. He stated that that
arrangement had been reached with the previous Practice Manager (Michael Hussain). He
had advised Mr Hussain that he was not on the Ayrshire & Arran Health Board List. The
Respondent stated that he had no idea whether these forms were subsequently submilted.
He accepted thal Vision Express would nol recover any money for the sight tests if the foims
had not been signed by him. After Mr McCullough had laken over the management of the
store in May/June 2007, the Respondant siated that he had told My McCuliough that he was
nol registered to work in Ayr and thal he would nof sign the GOS voucher forms. He stated
that Mr McCullough did not care as the practice was very busy and that things were difficull. 1t
was Mr McCullough who said 1o him, the Respondent, that he would have somzone else lo
countersign the forms in order o maximise profits. He did nol make any such suggestion
himself. He accepted thal his original invoice for the unpaid work was for £250 or E275 which
he admitted he had changed subsequently to £300 but had agreed with Mr McCullough to
reduce that to £275 in return for immediate payment. Mr McCullough had stated that the
Respondent had asked thal cheques be paid to an account in name of the Respondent's son
"A Kelly", The Respondent had stated that he had access to those funds and explained that
he had sel up his affairs in this way because he was hoping lo go into business with his san

who was an optometrist in Edinburgh. The Respondent had earlier slated that an arder for his
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sequestration was granted In-danuary 2006 but that his Trustes had not yet been discharged.

961 |t may be appropriate for us at this point to highlight an exchange betwsen Mr Stuarl (for the

Complainers) and the Respondent in relation to the alteration of the invoice to £300. It

parhaps, lllustrates thie difficulties this Tribunal had in accepting much of his evidence.

Kr Stuart

Mr Kelly:

Chalfman;
Mr Kelly:

Chairman:

Mr Kelly:

Chairmarn:
Mr Kelly:
Chairman:
Mr Kelly:
Chairman:

Mr Kelly:

Mir Stuari:

Mr Kelly:
Mr Stuat.

Mr Kelly:
Mr Stuart

Mr Kelly:

45473531

McCullough's evidence was that you had submitted an invoice of £250 or £275, He
asked you to send in a replacement because he had lost the original and when you
sent him the replacement yau changead the number Lo £300 without any agreement ta

that effect. What is your response?

Mr Chairman am | still bound by your inslrucltions? (the Chairman had, on an gariier
occasion, admonished the Respondent for prevaricalion in his earlier evidence),

Jusl answer lhe question,

| think it is‘important that | find because you asked me ot to prevaricale last time we
miet so In this question | would like lo give a full answer but failing to do that then |
should ask yes, no, | don'l know, you have instructed.

Give us as full an answer as you are capable of doing.

But that would be taken as prevaricalion.

| think you jus! give a full answer to the question.

| don't know.

Are you saying you don't know whether you submitted a second invoice for £3007%
Well | did submit a second invoice for £300 because thal is the invoice that is here,
Did you submit an invoice for £275 before that?

| don't know.

Do you accepl that you did submit a replacement invoice on which you had changed
the number lo £300 without any prior agreement.

It may not have been the case as well,

Could you accept it may have been lhe case?

| also said it may nol have been the case.

Bul you don't know. You tell us.

| don'l know.
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Mr Stuart: So you 2ccept it may be the case.

Mr Kelly: | can't accept samething | don't know

Mr Stuart: | am asking you to accept a possibility.

Mr Kelly | accept the passibility that it may have been a simall amaunt, yes.

962 We were nol impressed with the evidence of Mr McCullough. In part it did not ring true. For

8.63

8.64

example, the slggestion that it was the Respondent who had encouraged Mr McCullough to
have the forms signed by Kimberley Dunsmore was unconvincing. Thal hé continued to
emplay the Respondent after he knew Ihal he was not registered (if he had nol known before)
undermined his evidence lhal he was initially unaware that the Respondent was not registered
with Ayrshire and Arran Heallh Board There was the evidence of Limara McCloy who
referred to a conversation that she had had with Mr McCullough in February 2008, where
McCullough was noted to have sitated thal when he came Into the store the day after the
Respendent had worked Lhere, hie was told that the Respondent had tried lo get Kimbersy
Dunsmaore to sign off the paperwork on his behalf. Mr McCullough's evidence, however, was
thal Kimberly Dunsmore was not in the office the previocus day. The complaints to Head Office
at Vision Express and the conversation with Limara McCloy at the Health Board, some maonths

after the evenis, again undermined Mr McCullough's evidence.

We do, however, accept McCullough's evidence that the Respondant had, without prior
agreement, altered the amount on the final invoice when he resubmitted it lo Vision Express
fram £250 or £275 to £300 withoul prior warning and lhereafter reduced Il to £275 in the hope
of achieving a quicker setllement. That aside, we place no reliance on Mr McCullough's
evidence and are prepared 1o give the Respondent the bensht of the doubt in refation to the
evenls surrounding his employment at Vision Express and that Mr McCullough was aware thal
the Respondent was not registered in Ayrshire & Arran Heallh Beard and that, it being a busy

practice, Mr McCullough was prepared o take a "hit" on the employment of the Respondent.

This Tribunal teok the opportunity of re-assessing lhe evidence in the original Hearing which
resulted in our decision issued in 5" January 2007. Il was the evidence of Gerard Lowery,
who was Head of Audil and Counledeil Services at the NHS that lheré was post dating of

vouchers by the Respondenl inlo the following month from vouchers already submitted, such
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9686

that the Health Board would be led to belizve that the voucher was for a genuine replacement
There was in fact no way of knowing that it was a second or spare pair or free pair given at the
earfier visit of the child whose glasses had been prescribed and that, accerdingly, it was a
breach of trust by the Respondent. Mr Lowery had explained that batches of vouchers would
arrive at the Health Board's offices every month and in no padictiar order and that they were

paid in trust and in goed faith,

The Respondent had admitted In a Joint Minute signed by him in the original proceedings that
he was paid for two pairs of glasses, one pair being paidl on the basis thal I was a
replacement for allegedly damaged glasses  In this Joint Minute the Respondent had agreed
that his firm had "made a substantial number of inaccurate and inappropriate claims for the
use of spare, second or frée pairs of glasses to children under 16 years of age._. shaortly after
issuing the original pair of glasses, repairs and replacements not provided, repair and
replacement for adults who did notl qualify under the scheme”. The Respondent had also
admilted that there was a system in operation by him and within his knowledge whereby spare
pairs of giasses were provided and claimed for by post dated forms and as a result of which

he had benefited financially.

In the original proceadings, we heard evidence of a series of claims for spare pairs. For
example, in the case of the sisters Laura and Sarah Muldoon, there was a pattern of these two
sisters receiving spare pairs or replacements spanning a four year pericd.  Both sisters
attended the Respondent's practice on the same date, obiaining sighl tesis and receiving two
pairs of glasses on each oceasion. The second or spare pair was supplied under a GOS 4
(Repair and Replacement) Claim. The Respondent had stated in his evidence in thess earfier
proceedings that Laura Muldoon readily broke her spectacles and that they were damaged on
a regular basis because he believed thal the child was being bullied at school We
subssquently heard evidence from Laura's mother who stated that she had taken her
daughters for a check-up every six months where they each received a new pair of glasses
and a spare pair were supplied in addilion  This was a regular occourrence. Two pairs of

glasses for each daughter on every occasion. Bhe denied the suggestion that the Respondent

had offered in evidence that the children had asked for spare pairs. She was specifically

asked if Laura had been bullied at school and she denied that that had happened. Both glris

454735301 99 of 117



9.67

9.68

9.69

were "careful with their glasses” and none had been irreparably broken | his appeared 1o us
then to be one of the many examples where the Hespondent simply lied and produced
expedient responses in the face of fairly damning evidence against him. He did add in the
particular case of Laura Muldoon, whilst it did generate addilional Income for his practice, il
was of a negligible amount. What he failed to appreciate was that his fraud involved 616

paticnts, with & cumulalive amount defrauded of approximately E30,000.

The Respondent had also stated in the original procesdings that his knowledge of the
Regulfations was based upon acceptance and rejeciion of vauchers by the Health Board and
stated that he did not look at the Regulations on the basis that he was essentially a lazy
pérson and that lhere was no need for him fo consult the Reguiations. He had felt, then, that
the Health Beard in its role to protect public money would understand Ihe Regulations and
therefore if they fell thal they were not due to pay any of the vouchers that he had subrnitted,
that they would have rejected them. This was a staggeringly nalve suggestion in that the
Heallh Board would have had no way of knowing that the voucher forms submitted by him

where indeed fraudulent and that, of course, the Respondent was well aware of this.

In the original proceedings, the Respondent admitted that he had instructed his staff to post
date forms but he expressed that he did not know the reason for so asking them. When he
was asked during these proceedings what other reasons there could be other than deception,
he staled that he did nol know and that he had never intended to decgive, This, once again,
was a bewildering statement and we did not believe him.  Having admilted in the Joint Minute
that the submission of these forms was inappropriate, his statements in evidence appeared
conlradictory ‘and cynical. What was also bawildering was that there was naver any

expression of remorse or regret at his aclions.

We had eslablished in our original Statement that the Respondent's purpose in perpefrating
the fraud was to deceive the NHS into making additional payments to him, whereby he gained
a dishonest financial advantage over the Complainers. Mr Lowery had stated in his evidence
at the original hearing that lhe system operating between the Health Board and practitioners
requires to be based on frust else he system of submission of forms and payment would grind

lo a halt and it would be imgossible to carry oul proper checks given that, certainly in the case
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of Shetland Health Board, there was submission of claim forms in the order of 300/500 In &

maonth. It would be impossible to effect any meaningful checks on those
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10. CONCLUSION

101 The Respondent has been found to have commilled a Faod and whilst not having been
convicled, the fraud is of a criminal nature and it was commitied with a view to benefiting
himsell at the expenze of a Health Scheme. That fraud was an abuse of trust which was
planned and perpetrated over a perod of five years in relalion to over 600 patients. That, in
our view, alone, is a majol issue and raises serious quéstions as lo the integrily of the

Respondent.

10.2  In our orginal Statement we found thal the Respondenl was, in cross examination, "hesitant,
evasive and contradictory”. We noted that he had weighed up each question carelully and
asked on numerous occasions that simple questions be repeated, giving the impressicn thal
he was considering his response to pul himself in the best possible light. When specifically
asked whether post daled forms could be construed as concealing fraudulent behaviour, he
found difficulty in giving a clear and coherant response, notwithstanding his admissions o that

effect in the Joint Minute.

10,3  The Respondent's evidence in lhe current stage of the procsedings has been equally open to
criicism. He was evasive in response to guestions as fo how often he had worked for
practices and aboul contradictions which had arisen where he felt he could praclice in some
Health Board areas wilhoul being registered on the basis of "grandfather rights’. He then
stated on one coeasion that as he was not on the Lolhian List he would not be able to practice

there. In general we considered his evidence lo be incredible and unreliable.

104 His evidence smacked of self justification and displayed a seminal lack of concern as to the
gravity of his position, reflecting poorly upon his character. He was unguesticnably
prevaricating and avoided giving a straight answer as we have highlighted in extracts earliar in
this Statement. The Respondent had been put on oath but his evasiveness, in our view, ran

counter lo that oath. He was argumentative, disrespectful and rude to the Tribunal,

10.5 During the course of his evidence on his employmenl at Vision Express, he requested his

employers thal the initial payments be made fo him in the account of his son "A_ Kelly". He
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stated that this was the only business account which he conducled Al that time we
understand, based on his evidence, that he had heen declared bankrupt  We were inviled to
aaree thal such an arrangement was unprofessional and would tend fo bring the Respondent
and his profession into disrepute. It may be that such an arrangement was unusual bearing in
mind that @ Trustes had been appointed. The Respondent did nol acknowledge that there was
anything unusual in such an arrangement and in the absence of any evidence lo Ihe contrary

we are unable i find that this arrangement was necessarily wrong

106 We were invited to have regard to the faclt that 3 significant part of the sum which the
Respondent oblaingd from the Complainers by fraud has yet to be repaid. The sum defratded
was £29,398.70 of which £12,460 has been repaid. The outstanding balance is accordingly
E16,938. The Respondent acknowledged in his evidence that he was liable lo repay thal
maoney but had nol done so. Given that over six years have passed since the criminal
proceedings against the Respondent had been called in Court and that he has paid nothing
lowards the outstanding balance, the Comphiners submilted that it should be inferred that he
has no intention of doing so and thal, accordingly, this reflects poorly on the Respondents

characler and professionalism. We agres with that submission.

10.7  In his dealings wilh Health Boards he was, to our mind, unrefiable, either not responding to

enquiries by varicus Boards or if responding was being duplicitous in his responses.

10.8  The Respondent has nol satisfactorily provided services since 1998 in that he has carmed out
same locum work in clrcumstances where the practices for which he has worked have been
unable lo oblain paymen! specifically Gregory Pecks In Dundee, Fred Watis In Hunily and
Optimeyes in Broxburn lo all of whom he claimed that he was appropriately registered with the
various Heallh Boards when he knew that he was not and equally knew or ough! to have
known that these practices would nol receive payment from the Health Board for his work.
The Respondent has conceded thal where he had worked in the Heallh Board Areas since 1
April 20068 withoul being registered in thal area, he had been doing so incorrectly
Notwithstanding that these practices had a responsibility to ensure whether the Respondent
was on the approprate Ophthalmic List, they trusted him that he was qualified and registered.

Their trust was misplaced.
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109  His faillure te cooperate with the Health Authaorities was lypilied by his submission of
inaccusate or incomplete information when applying for inciusion en Ophthalmic Lists and,
furiher, he failed 1o comply with the transitional arrangements following the commencement of
the 2006 Regulations. In addition, he falled lo respond wilthin a reasonable lime o reasonable
reguests from the Health Authorities for information. Specifically, he failed lo keep Lothian

and GGlasgow Health Boards updatad with his current work and personal information.

10.10 By his own admission, iIf he is o be believed, he is eilher too lazy o read the Regulations or if
he has read them he does not undersiand them. During his evidence in these current
proceedings he admilted such. His representative pointed oul that there were eighteen
separate amendments to the 19856 Regulations. Hawving regard to his admitted fallures
regarding lhe current Regulations, we consider it highly unlikely that he will read or
comprehend any future amendment to them. The Respondent's failure to read the
Regulalions arose al the original Enqguiry and, despile that, he appears to have made no effort

to read the current Regulations before this Enquiry,

10.11 The Respondent knew ar at least ought to have known that before the commencemeant of the
2006 Regulations, he required to be registered in the Health Board Area or practice where he
was fto work. It is not credible that the Respondent would nol have known the relevant
changes in the Regulations thal would affect his livelihood as a locum, whether by word of
mauth or by contact wilh other optometrists. We are left with the inescapable conclusicon that
he was suificiently aware of the Regulations and ignored them in his altempt to disguise the
fact that he had been invesligated for fraud in the evenl that this would have a

disadvantageous affect upon his lccum work.

10,12 The Respondent falled lo disclose (o Greater Glasgow Primary Care Trusl that he had been
on the ophthalmic list of Shelland Health Board. In fact, he specifically replied to that question
in the negative. Il was misleading. He was equally misleading m his failure lo disclose to
Lothian Heallh Board thal he had been or lhal he was on the Shetland Heallh Board

aphthalmic list, knowing, as he must have, thal he was so listed. His responses to Dr Winter's
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letlers in July and Sepiember 2007 were both inaccurate and misleading.

10.13  In the Respondent's application form to Lothian Health Beard dated March 2007, he was
asked "are you being or hiave you been , where the outceme was adverse, investigated by
MHS Services Scotland in refation to fraud”. The Respondent ticked the 'no’ box and added
no further infermation, notwithstanding that the Tribunal had made a finding of fraud against
him same lwo m:::-nihs garlier. His failure was both dishonest and misleading and his

explanation disingenuous.

10.14 The Respondent's failure 1o produce an Enhanced Criminal Record Cedilicate was in our view
calculated to obfuscate and mislead, notwithstanding that he had specifically been asked to

produce siich by Dr Winter.

10.15 The Respondent had told Greater Glasgow Heallh Board that he had submitted his "one off
documentation lo another Health Board”, bul Mr Zappia’s evidence was that he had checked
and that lhe Respondent had nol done so. We believed Mr Zappia. This, in our view, reflects
poorly on the Respondent's credibility and reliability as it also indicates that lhe Heallh

Authorities would find considerable difficully in trusting the Respondent in the future,

10.168 The Respondent in terms of the Regulations had been required to advise Lothian Health
Board that he was working at For Eyes in Edinburgh and failed to do s0. It was a practice
inspection in March 2007 that identified that he was in fact warking there. This was a further

breach of Regutations.

10.17 The Respondent had been abusive, confronlational and intimidating to Jacqueline Miller,

behaviour which was unprofessional,

10.18 The Respendent since 1897 has a continuous record of disdain, not only for the Regulations
but for the Health Autharities with whom he has been found to fail to cooperate. This cannot
be for the benefil of the sound administration of @ Heallh Schemea and as a result of which he

has benefiled and lhe Health Scheme has not.
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10.19  We have reconsidered the lerms of our original Statement dated 5% January 2007 (extracts
from the Findings of Fact and Conclusions of which are referred to in Appendices | and ||
nereof) and in which we expressed the view that the onginal fraud was not ene on a "grand
seale” and that since then the Respondent lost his business, had become divorced and had
suffered a nervous breakdown, Regrellably neither then nor subseguently prior to these
proceedings had we been favoured by either party with a list of conditions that would have
enabled us to address in detail the issue of conditional disqualification. We have now been
so furnished with & draft set of conditions by the Complainers (delailed in Section 4 of this
Statement) and which have been produced by them enfirely without prejudice to their

preferrad position that the Respondent be unconditionally disqualified.

10.20 The draft conditions produced by the Complainers deall with the principal issues of duration of
conditional disqualification, whether the Respondent should be restricted lo specific Health
Board areas, whether any supervision of the Respondent should be by a qualified practlising
optomelrist, whether lhe Respondent should be required to keep a diary of his praclice,
whether he should be required to make his diary routinely available o the Health Authorities
‘and whether he shouwld be expressly required to Inform the Health Authorities of his current
conlact details from time to time. The Respondent s generally content with these conditions

under delelion of any requirement lo have a Part 1 opltometrist supervise him,

10.21 In the Decision Kelly v Shelfand Health Board [2009 CSIH3] Lord Clarke stated "the Tribunal's
function is.__ one of balancing both the interests of the public in relalion to the proper operation
of the Health System and the interests of parsons such as the Appellant in pursuing his
professional career..." Later Lord Clarke states "if the legislation conlemplates, as it does,
conditional disgualification as one of the means of disposal in such a case, il Is for lhe
Tribunal, when thal has been proposed o il as @ suilable means of disposal, to address
careflully the factual and legal reasons which point against it, if thal is the conclusion that they

choose to arrive at”

10.22 On the one hand the Responden! appears to be & compelent clinical optometrist and an
uncenditiona! disqualification will deprive him of earning a living ather than outwith the National

Health Service. On the other hand, the Respondent perpetrated a calculated and planned
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fraud which ltook place over a lengihy period involving over six hundred patienis and a
significant amount of money, a substantial parl of which has not been repaid He has since
then demonsirated an ongoing dishonesty in his dealings with Heallh Boards and employers
allke for his own personal gain. Further,-and as we have noted, there was no evidence of
regret of conlrifien on the part of the Respondent or, indeed, any genuine insight infe lhe
concerns his past conduct has created, On the contrary, during the first hearing he sought lo
deny in evidence the very fraud that he had admitied in the Joint Minute (and which wa i any
event after evidence subsequently found to have been established) that there was a system
operated within his knowledge whereby spare pairs of glasses were provided and claimed for
by post dated claim forms-and that he had accepted responsibility for thal system and that in
the period April 1895 to December 1939 his firm made a substantial number of inaccurate and
inappropriate claims for the issue of spare, second or free pairs of glasses shorlly aiter issuing
the anginal pair of glasses and, further, repairs or replacements not provided and, in addition,

repair and replacement for adults who did not qualify under the scheme operated by the

Health Service.

10.23 The Respondent failed o cooperate with the Health Authorities as narrated above and in
parficular knowingly submitted inaccurate and incomplete information when applying for
inclusion on ophthalmic lists, as also failing to comply with the transitional arrangements
following on the commencement of the 2008 Regulations and falled to respond within a
reasonable time to reasonable reguests from the Health Authaorities for information and failed

to keep the Health Authorities updated with his current work and personal information as he

was required so to do.

10.24 The case before us has been pled on the basis of the second condition for disqualification
referred to in 528(7)(a) of the 1978 Act that the Respondent "has.. by an act or omission
caused or risked causing detniment to any healih scheme by securing... any financial or other
benefit and (b) knew that he... was not entitled to the benefit” In terms of S29C (2)(b) we are
empowered to impose conditions which we feel are likely to prevent any acts or omissions

referred to in Section 29(7)(a).

10.25 The difficulty facing us is whether if their preferred position of uncondilional disqualification is
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not imposed, the condiions proposad by lhe Complainers (and with a signal exception)
accepted by the Respondent are sufficient and appropriate to address whatever risk lhere may

be lo a Health Scheme in the Respondent continuing lo praclice,

10.26 Under cross examination the Respondent accepted the drafl conditions in general bul dig net
consider thal a qualified optometnst weuld be necessary as there had been no guestion as lo
his clinical ability. He did, however, accept that a practice owner or unqualified optometrist
would not be subject to any regulations of the GOC (General Optical Council) nor to any

Health Beard sanctions.

10.27 The Respondent had indicated during the course of his evidence that it was his intention to

resirict himself to practicing within the areas of Greater Glasgow and Lothian Health Boards.

10.28 It was submitted on behalf of the Respondent that the majority of his wark is as a peripatetic
locum optometrist and that a large number of premises that he worked at had only a single
Part 1 optometrist and that he was asked often at short nolice o pravide cover at thoss
premises due to the absence of full ime or Part 1 optemetrist due fo iliness, holidays or same
other reason. In fact it was the Respondent's evidence that 80% of his work had been pre-
ptanned and that 20% had been at short notice. It is accepted that in many instances in the
past, he would be the scle optometrist practising. The Respondent did state, however, that he
was able to do other work without the necessily of supervision in that he could work in laser
clinics, act as a dispensing opliclan or underake private work, In this event therefore;

uncenditional disqualification would not deprive the Respondent of his ability to make a living:

1029 Given the evidence which we have heard as to his behaviour since the onginal hearing, we
are concerned about the Respondent's ability to conduct his relationship with Health Beards in
an honest, reliable and trustworthy manner. We heard from John Cameron that the
retationship between the Health Boards and practilioners is, as we have stated, one based on
trust. We agree with John Cameren's view and accept his evidence on this. This trust is
patently absent in the way in which Mr Kelly conducts himself. Whilst he may be a competent
climician his admimistrative inability combined with his ignorance of the Regulations, his lack of

henesty and integrity in his dealings with Health Boards and his dishonesty in perpatrating the
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fraud which led to these proceedings give us no canfidencs In the capacity of Mr Kelly 1o
comply with any of the conditions suggested. We consider that no conditions would address
any fulure risk In his committing acls or omissions resulting in fraud or otherwise seeking an

unentitted benefit for him sEI_f.

10.30 Pari of the balancing exercise which we require to effect, is a consideration of the unwelcome
burden of administration which would be placed upon Health Aulhorities in having to monitor
someone who has repeatedly and consislenlly demaonsirated dishonest intent  We heard
evidence to this effect from John Hamillon, Duncan Miller and Nic Zappia Had the
Respondent shown himsﬁlf ta be a reformed character in his conduc! since the original fraud
came to light, he may very well have earned a degree of frust which would have reduced If not

extinguished the requirement for the moniloring of his conduct.

10.31 We have real and serious doubts as lo whether the condilions proposed by the Complainers
could in-any way, given the Respondent's behaviour and character address the jssue of a
continuing risk to a Health Scheme in secunng or endeavouring lo secure for himself a
financial or other benefit to that Health Scheme’s detrimenl. We are nol satisfied that the
Respondent is capable of exercising a reasonable standard of professional judgement and

behavigur that would remove such risk.

10.32  Itis our strongly held view that it is contrary to the public interest to have such an individual as
the Respondent praclising as an optometrist with the National Health Service and in this
respect the public interest clearly outweighs the interest of the Respondent in pursuing a
career as an optometrist in a public Heaith Scheme. He is a man of a deeply flawed character
and any candilions Imposed upon him would not, in our view, inculcate and restore that basic
lack of trust even were he to be supervised by a qualified optometrist. Our view is that the
draft condilions are neither adequate not appropriate to profect the public, nor do we consider,

in carrying out the halancing exercise which we require to do would they be proportionate.
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11. DECISION

11,1 The Thbonal constiluted under Section 28 of the 1978 Acl as amended being of the opinian
that Brian Kelly has by acts or omissions caused or risked causing a detriment o a Heallh
Schemea by securing or trying to secure for himself or B & C Kelly Opticians a financial or other
benefit fo which he knew he was not entitled FIND thal the condition stipulated in subsection
(7) of Saction 29 of the 1978 Act has been met and THEREFORE in terms of subsection 2(a)
and (b) of Seclion 208 of the 1978 Act DISQUALIFIES the said Brian Kelly from inclusion in
(1) Sheliand Health Board's List of optometrists or ophthalmic opticians undertaking to provide
and persons approved to assist in providing general ophthalmic services and (2} all lists within

sub paragraph (d) of subsection (8) of Section 29 of the 1978 Act

. {/ZM/ZC——. _

J Michael D !raham
Chalrman

12 December 2011
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12.  Appendix |

Findings of Fact in original Statement dated 5™ January 2007

121 The following are findings of facl These will be supplemented by a commentary which will
include our reasoning for reaching the view which we have formed from the evidence which

we have heard from the various wilnesses and from the Productions before us

122 There is a duty on the Complainers to provide cerain services for its papulation of patients
under National Health Service (NHS) Legislation and there are various regulations concerning
procedural matters in relation le this duty. These regulations are in relation to sight testing
and related malters and are set out in (a) the NHS (General Ophthalmic Services) (Scotland)
Regulations 1986 (as amended) (b) The NHS Optical Charges and Payments (Scotland)
Regulations 1989 (as amended) and (c) the Sight Testing (Examination and

Prescripfion){No.2) Regulations 1989,

123  There are various forms required to be submitted by an opticlan or oplometrist ("optometrist”)
to the Health Board in relation lo patients for whom financial assislance is afforded by the
NHS. In particular a GOS (8) (8T) or GOS (S) (1) Form ("GOS 1"} is a sight test form which
requires lo be signed by both the patient and the optometrist The GOS 1 form is an
application by a patient for an NHS sighl test and incorporates the name address and date of
birth of the patient, date of the last NHS sight tes| and in what capacily the patient is lo receive
support from the NHS. A GOS (8) (V) or GOS (S) 3 ("GOS 3") Form is a NHS optical voucher
which is in essence the claim by the optometrist {o the NHS in respect of the provision of
lenses or glasses. |t repeats the patient's delails and incorporates the prescription determined
by the optometrist, a declaration by the patient thal the glasses have been suppiied to the
patient and the amount of the claim against the NHS and which, after signature by the
supplier, is submitted to the Health Board along with 3 GOS 1 Form. A GOS (S) (R) or GOS
(S) 4 Form ("GOS 4') is a voucher application form for children under 16 or alternatively under
18 in full time education for whom a repair or replacement of glasses may be applied in the

event that the existing pair of glasses has been lost or damaged.
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124 In terms of the Joint Minute referred to it Is admitted by the Respandent that there was a
system operated within his knowledge whereby spare pairs of glasses were provided and
claimed for by post dated GOS 4 Forms in the period between about April 1395 and about
Decamber 1899, it is further admitiaed by the Respondent that the firm Messrs B&C Kelly made
a substartial number of Inaccurate and inappropriate claims for the issue of spare, second or
free pairs of glasses lo children under 16 years of age {or 18 years of age in full time
education) shorlly after issuing the original pair of glasses; repairs and replacements not
provided, repair and replacement for adults who do not qualify under the NHS scheme in
particular, the NHS (Optical Charges and Payments) (Scotland) Regulations 1989 (as

amendead).

12.5 The Respondent knowingly and with intention to deceive the Complainers submitted GOS 4
Forms or instrucled his staff lo submit GOS 4 Forms pretending them to be for repairs and
replacements whereas they were in fact submitted for payment in respect of the supply of
spare pairs by the Respondent to his patients all as detailed in the Schedule prepared for the

Complainers (Appendix 4).

126  The Scoftish Office Department of Heallh issued a circular dated 20 April 1998 NHS: 1998
PCA (03) which states at paragraph 29 "no patient has ever been automatically entitled to a
spare pair of glasses of the same prescription but exceptionally — e.g. where a child with a
disabling liness is breaking hisfer glasses with guch frequency and his/her education is baing
disrupted — permission may be sought from the Health Board to supply a second pair. Where
permission is received a Form GOS 3 should be used to claim redemplion of the voucher
annotated with the name of the person at the Health Board who gave authority. A GOS 4
should not be used unless there has been a repair or replacement. Palients who have been
issued a spare pair of glasses under these amangements may have either pair repaired or
replaced provided they are children or the Health Board has accepted the lossibreakage was
dueto lliness. " (Appendix 5)

12.7  The Scottish Council of the Association of Optometrists, the Association of British Dispensing
Opticians and the Federalion of Ophthalmic and Dispensing Opticians issued & guidance to
mambers entitled "Making Accurale Glaims” published in March 1989 referring to the NHS
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circular and stated Inter alia at paragraph 35 thal "The PCA indicates thal, in exceptional
circumstances, Heallh Doards may be approached for approval fora second pair  In thal case
3 GOS 3 (not a GOS 4) form should be used.._. it is also illzgal to post-date the vouchers”

(Appendix 6)

128  Paragraph 16.1 of The Mational Health Service (Oplical Charges and Payments) (Scolland)
Regulations 1989 provide lhat 2 payment shall be made to meet or contribule towards any
cost accepted by .......Beard as having been incurred... for the replacement or repair of an

optical appliance for which a prescription is given in conseguence of the testing of sight.......~

12.8  The sum inappropriately obtained by the Respondent from lhe Complainers was £258,398 30 of
which £12,460 has been repaid leaving a balance of £16,938.30 retained by the

Respondent..... "
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13 APPENDIX Il

Extract from Conclusions in original Statement dated 5" January 2007

13.1  The Complainers represent that the Respondent has whether on his own ar logether with
another by an act or omission caused or risked causing detriment lo a hesith scheme by
securing or trying lo secure for himself or another a financial or other benefit and knew that he
or {as the case may be) the other, was nol entitled to that benefiL. We have set out our
findings of fact and our reasons for reaching our conclusions an the facts. In fight of the
evidence, we now sat oul our conrclusions on the single guestion which was before us, viz
whether lhe Respondent knowingly intended fo deceive and defraud the Complainers in his

submission of the GOS 4 forms as described during the course of the evidence.

132 It was both helpful and, indeed, appropriate that the Respondent agreed a Joint Minute which
incorporated an admission by him regarding the submission of claim forms, thal there was a
system operated within his knowledge whereby spare pairs of glasses were provided for by
postdated GOS 4 forms, that he accepled responsibility for that system and that he made a
substantisl number of insccurate and inappropriate claims. Thal he admitted as much

undoubtedly saved this Tribunal much time and expense as well as witness inconvenience.

13.3  The situation here is that the Respondent has, on his own admission, post-dated GOS 4
forms. He Instructed his staff to do likewise. He gave no explanation for the post-dating. The
witnesses: Messrs Lowery, Whittaker and Pirrie could give no reason for the post-dating of
these forms other than a fraudulent one, that this was a deliberate attempt to conceal and to
defraud the NHS. They were not challenged on their evidence. Mr Kelly admitted that there
was no agreement with the Health Board. He stated that he accepied that he should pay back
the remaining oulstanding amount in the Schedule. The logic of his concession was not only

were they inappropriate claims but Mr Lowery was correct in his assessment,

134  In response to cross-examination Mr Kelly was hesitant, evasive and contradictory. In the
course of his evidence; we nated that he weighed up every question carefully. He asked on

numerous occasions that a simple question be repeated. The strong impression given was
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that he was carefully considening his respense to put himselt in the bast possible llaht When
he was asked whether post-dated forms could be construed by anyone else as concealing
fraudutent behaviour he found difficulty in giving an articulate and coherent respanse. When
asked, hypothetically, if an optician, knowing that the Regulations did not allow for the issue of
spare pairs and knowing of the guldance to seek authonty from the Heslth Board and
thereafter submilted forms, would that be a fraud on the NHS? As we have noted in his
evidence he denied initially that that would be so bul |ater admilted that it would be fraudulent
We are of the view that if Mr Kelly could not advance any reason for post-dating the clear
infarence is that it is a deceplion. We found the evidence of the Complainars' wiltnesseas, Mr
Lowery, Mr Whiftaker, Mr Pirrie and Mrs Muldoon to be entirely credible and we prefermed their

evidence to Mr Kelly's where they differad.

138 Mr Kelly felt that it was really a matter for the Health Board o advise him whether or not they
considered that what he was doing was fraudulent. This did not ring true with the Tribunal, Mr
kelly claimed not to have read the Regulations. He had engaged in comespondence which
was produced which indicated that in cerain other respects (regarding the signature of under
16 year clds on GOS forms) he had read the Regulations, Even had we believed thal he had

not read the Regulations whal sort of professional practitioner was he?

13.6  Nobwithstanding the case referred to of A —v- B which we do not regard to be in point, Mr Kelly
did say thal the nature of the initial enquiry was such thal he accepted that it would have made
little difference to Mr Lowery's conclusions. In other words, the fact that he was not spoken to
by Mr Lowery eartlier in the investigation in no way affected either the enquiry or fairness of its
conclusion. Given Mr Kelly's admissions, we are unable to see that the enguiry, which, we
have o so say, appears to have been conducted with faimess, could have resulted in any

other conclusion,

13.7  There is nothing in the Regulations referred to us that allowed for spare pairs. It was accepted
by us, however, standing the evidence of Mr Lowery, Mr Whittaker and Mr Pirrie that certain
relaxations would be given by Health Boards in cases where there would be a pressing need
for a spare pair eg. in children suffering fram a significant disahility where breakage may be
anlicipated. We were referred to “canfusion” within the profession as fo the meaning of the
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Reguiations where ne mention had been made wilh regards lo a spare pair By any
reasanable stretch of the imagination, one would have to ask oneself why spare pairs ought to
be given to children when this was an cbvious and unnecessary expense to the NHS. Wi
Lowery had stated thal he had coms across 25 such instances for the whaole of the UK Ware
a private patient to ask lor a spare pair he would obviously be charged for it and the
beneficiary would be the Optomelrist Here was an instance where the NHS did not krniow that
spare pairs were being issued or that GOS 4 forms were being submitted at a separate date in
order to secure a payment for the spare pairs. Praesumahbly, there had been instances where
apticians had been securing for themselves an unlawful payment through the submission of
GOS 4 forms which may have triggered the NHS (Optical Charges and Payments) (Scolland)
Reguiations 1998 and the guidance which followed. Certainly, those Regulations underscored
the requirement as to the submission of GOS 4 forms for replacemeni(s) or repair(s) in
consequence of loss or damage. In any reading of the previous GOS(S)(R) forms, and the
relevant patients' records it was quite clear that these were for repairs and replacements and

not for spare pairs.

138 We found no evidence whatsoever that the glasses being issued in consequence of the
submission of Ihe GOS 4 forms by Mr Kelly and detailed in the Schedule (Appendix 4) were as
a result of any loss or damage. These glasses were Issued as spare palrs. They were
submitied on GOS 4 “Repair and Replacement Forms™. Why there should have been any
confusion in the profession as to the meaning of these Reguiations, we do nol know. We are
salisfied, in any event, thal there was no confusion in Mr Kelly's mind. Mr Kelly's salicitor
acknowledged that payments are only entitied to be made and accepted if properly made
under the Regulations and the Regulations, as Mr Kemp conceded, do not allow any latitude.
He argued that what appeared to be allowed in the past was an element of sheehorning inte
an existing form a new category that did not, exist in law although it existed, in his view, as a
matier of common sense. As we have stated above, we can understand that in relation to a
child who may have some disability that causes him/her fo break glasses reqularly so that
there will always be a spare pair available. It is an entirely different matter, however, that spare

pairs should be issued, as a matter of course on every cccasion
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13.8 N Kelly endeavoured Lo justify he issue of spare pairs on lhe basis thal either ehilidren or the
parent/guandian had asked for Whem. There was no evidence for thal Indeed, in the case of

Mrs. Muldoon, quite the conltrary,

13.10 The position here is thal without any reasonable doubt the Complainers have been the victim
of fraud. The proper functioning of the Heallh Service requires trust and good faith between
Health Boards and the practitioners providing services. The Board has lo lrust the information
that it receives in the GOS forms. It is reasonable to expect that the information on the GOS
forms matches thal on the patients record cards. In this case, the record cards did not reflect
repairs or replacements. Mr Kelly's cenduct invalved deception in which he gained a dishonest
financial advantage over ihe Complainers. By using post-daled forms, there is ne doubt in our
mind that this was a means of recelving a secend pair through the NHS. We have no doubt
that Mr Kelly was aware of this. We also have no doulit that Mr Kelly would be aware of the
Regulations, Consistently post-dating can only have one meaning and that would be to
deceive the NHS into making addilional payments to him. There was no agreement with the
Board that would have permitted this practice, nor was there any credible evidence of a "local

exception”.
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